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The Influence of Public Sentiment on Supreme
Court Opinion Clarity
Ryan C. Black Ryan J. Owens
Justin Wedeking Patrick C. Wohlfarth

We examine whether public opinion leads Supreme Court justices to alter the
content of their opinions. We argue that when justices anticipate public oppo-
sition to their decisions, they write clearer opinions. We develop a novel mea-
sure of opinion clarity based on multifaceted textual readability scores, which
we validate using human raters. We examine an aggregate time series analysis
of the influence of public mood on opinion clarity and an individual-level
sample of Supreme Court cases paired with issue-specific public opinion polls.
The empirical results from both models show that justices write clearer opin-
ions when their rulings contradict popular sentiment. These results suggest
public opinion influences the Court, and suggest that future scholarship
should analyze how public opinion influences the written content of decision
makers’ policies.

—» » hen the Supreme Court makes a decision contrary to pub-
lic opinion, justices are likely to worry the Court will lose public
support. So, what are justices to do? One option, of course, is to
move the policy content of the opinion closer to public sentiment.
Yet, we know that justices seek, among other things, ideological
goals (Epstein and Knight 1998) and would prefer to effectuate
them when feasible. Another option, then, is to seek their policy
goals while mitigating the possible loss of public support. It is on
this perspective we focus. We argue that justices, when they rule
contrary to public opinion, will vary the clarity of majority opin-
ions in an effort to maintain public support as best they can.
While the Court has a deep reservoir of diffuse support, frequent
counter-majoritarian decisions could leave it at risk (Gibson et al.
2003: 365). By writing a clear opinion when ruling against public
sentiment, justices can better inform the public why they so
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decided, and thereby manage any immediate loss of support they
might suffer—or, think they might suffer (see, e.g., Nelson, N.d.).

We develop a measure of opinion clarity based on automated
textual readability scores that we validate using human raters.
Our results show public opinion strongly influences the content
of Court opinions. Importantly, we analyze both macro- and case-
level public opinion, providing broad-based support for our find-
ings. In one approach, we compile an aggregate data set that
includes Court decisions from 1952 to 2011, and execute a time
series analysis that scrutinizes opinion clarity as a function of
yearly changes in public mood. In a second approach, we rely on
issue-specific public opinion polls that directly relate to individual
Supreme Court cases (Marshall 1989, 2008). Using these micro-
level data, we analyze the content of specific majority opinions to
determine how public opinion influences Supreme Court opinion
clarity. Both empirical analyses offer considerable support for our
argument that justices write clearer opinions when they deviate
from public sentiment. What is more, our measure of opinion
clarity is one scholars who study other institutions could employ.

These findings are important for a number of reasons. First,
it is the content of the Supreme Court’s opinions that influence
society’s behavior. Actors within society look to those opinions to
determine whether they can engage in particular behaviors
(Spriggs and Hansford 2001). “[S]cholars, practitioners, lower
court judges, bureaucrats, and the public closely analyze judicial
opinions, dissecting their content in an endeavor to understand
the doctrinal development of the law” (Corley et al. 2011: 31).
People must understand the content of opinions and, as such,
scholars should understand the factors that influence those opin-
ions. Our results speak to how the Court crafts the content of
those opinions.

Second, the results address the Court as one institution in a
broader political system where justices know they do not neces-
sarily have the last word. That is, our approach shows how the
Court is tied into a larger network of actors and audiences in the
American political and legal system (Baum 2006). Rather than
focus on how justices influence others, we show how others (i.e.,
the public) can influence justices. At the same time, knowing justi-
ces intentionally alter the language of their opinions to overcome
audience-based obstacles tells us something that speaks to
broader normative debates about democratic control. Justices
appear to do what they can to overcome obstacles from public
opinion. So, while public opinion seems to influence their behav-
ior, justices appear able to circumvent the constraints of public
opinion by tailoring their messages. For those interested in
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ensuring more accountability of judges, these results suggest such
control is perhaps more difficult than previously believed.

Third, understanding how the Court alters its opinions can
inform us about how the Court acquires and maintains judicial
legitimacy. To be sure, we do not directly address legitimacy in
this paper, but our results generate potential research avenues by
which to study it. Legitimacy allows justices to accomplish their
broader goals and protect the Court’s institutional authority (e.g.,
Casillas et al. 2011; Gibson and Caldeira 2011; Ura and Wohl-
farth 2010). The Court lacks the capacity to execute its own opin-
ions. Its reason and logic are the foundations of its support.
Given the Court’s power ultimately comes from its legitimacy—
and that sustained negative attention and unpopular decisions
can erode public support for the Court (Durr et al. 2000)—justi-
ces should avoid repeatedly calling that legitimacy into question.
By writing different kinds of opinions, justices can avoid negative
attention and may even be able to enhance the Court’s
legitimacy.

Finally, our results provide an answer to the question
whether public opinion influences justices. The strategic model,
perhaps the most influential model of judicial decision making,
suggests justices are likely to anticipate public reactions to their
decisions (among other considerations) and moderate their
behavior accordingly (Epstein and Knight 1998). Yet, empirical
support for that theoretical claim has been mixed. Our findings
suggest public opinion does in fact influence how justices behave.

A Theory of Strategic Opinion Clarity

The strategic model of judicial decision making suggests justi-
ces should be mindful of public opinion when making decisions
(e.g., Bryan and Kromphardt (forthcoming); Casillas et al. 2011;
Enns and Wohlfarth 2013; McGuire and Stimson 2004). This is
the case because frequent rulings against the public could cause
the Court to lose legitimacy. The Court’s legitimacy is the founda-
tion of its support. As Justice Frankfurter once claimed: “The
Court’s authority.. .rests on sustained public confidence in its
moral sanction” (Caldeira, 1986: 1209). A consistent pattern of
shirking public opinion could damage the Court’s legitimacy. Cal-
deira (1986) finds, in part, the Court’s legitimacy decreases as it
strikes more federal laws and sides with criminal defendants.
Related work shows courts that systematically ignore stare decisis
can jeopardize their institutional legitimacy (see, e.g., Zink et al.
2009). Bartels and Johnston (2013) suggest ideologues who
oppose specific Court decisions are more likely to challenge the
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Court’s legitimacy than those who approve of its decisions (cf.,
Gibson and Nelson 2015). Collectively, these results suggest the
public may respond negatively to Court decisions they dislike.

What can the Court do to protect its (immediate or long
term) support when it rules against the public? We theorize that
when ruling agalnst pubhc oplmon justices will enhance the
clarity of majority opinions. By writing clearer opinions, justices
can attempt to minimize the loss of support they might suffer—
or think they might suffer—from jilting the public. And, while we
believe justices know they have strong institutional support, they
surely must be concerned about managing that goodwill and sup-
port. As Gibson et al. (2003) state, such goodwill is not limitless.
Justices must be concerned about replenishing it after drawing it
down. Opinion clarity can help the Court mitigate attacks on its
legitimacy.'

Scholars have argued that opinion clarity influences the pub-
lic. As Vickrey et al. (2012) put it: “The challenge for the nation’s
judges...is to make sure that the public understands what is
expressed in a supreme court opinion...[O]pinions serve as the
court’s voice because rulings communicate not only to lawyers,
but also to the public...” (74). The role of opinion clarity here is
critical. Clarity “is crucial in order to demonstrate fairness, ensure
public and media understanding of the role of the court, and
encourage acceptance of high court judgments. Effective commu-
nication starts with a well-reasoned and well-written opinion”
(78). Similarly, Benson and Kessler (1987) find plain legal writing
is more credible and persuasive than “legalese.” The authors con-
ducted an experiment in which they showed respondents legal
briefs and petitions for rehearing that employed common lan-
guage and those that contained legalese. Respondents who read
legalese were significantly more likely to think the brief was
unpersuasive, the writer was unconvincing, and the writer was
unbelievable. The authors further demonstrate arguments pre-
sented in legalese suffer 20 percent less persuasive power than a
brief with simple text and 32 percent less for a plainly worded
rehearing petition. We believe justices have a sense of this
dynamic. And surely, they must know when ruling against public

' Inan important article, Staton and Vanberg (2008) theorize high levels of clarity can
help the detection of noncompliance and may therefore aid courts seeking to push execu-
tive actors toward compliance by exposing their noncompliance. But, they argue, this strat-
egy only works for courts with high levels of legitimacy. That is, courts with low levels of
legitimacy will tend towards ambiguity so as to mask noncompliance. Opportunistic officials
facing an illegitimate court will simply ignore the court. The court, in turn, will not want
such noncompliance exposed. We find this argument compelling. Nevertheless, we do not
here examine how the Court uses clarity to compel compliance—we only examine how it
uses clarity to manage public support.
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opinion, they already have given the public a target. Why
enhance risk by writing an unclear opinion the public will find to
be less persuasive, less convincing, and less believable? We sus-
pect they do not. We suspect they write clearer opinions in such
instances.

Indeed, empirical evidence confirms our general belief that
justices alter the content of their opinions in anticipation of nega-
tive reactions from various audiences. For example, Black et al.
(2015) find the Court is more likely to cite foreign sources of
law—to expand the debate and provide additional reasons for
their decisions—when they render controversial decisions. Corley
et al. (2005) show the Court is more likely to cite the Federalist
Papers in controversial opinions. Nelson (N.d.) shows after the
influx of television advertising in judicial campaigns, elected
judges began to write opinions that were easier to read. The logic
is simple. When judges had more to fear from the public, they
performed “better.” This finding is consistent with our argument:
when justices decide cases with outcomes against the public’s
broad policy preferences—and therefore, have more to fear from
public reaction—they write clearer opinions. Finally, in a recent
book-length treatment, Black et al. (2016) find that justices alter
the clarity of their opinions out of concern for how lower federal
courts, the states, the public, and administrative agencies will
respond.

In addition to scholarly support for our argument, recent
comments by judges themselves corroborate our belief that
judges use opinion language, in part, to manage public support.
Justice Thomas once remarked: “We're there to write opinions
that some busy person or somebody at their kitchen table can
read and say, ‘I don’t agree with a word he said, but I understand
what he said”” (Friedersdorf 2013) (emphasis supplied). Similarly,
Judge Steve Leben of the Kansas Court of Appeals recommends

judges:

..explain things so that a layperson can understand them,
whether it's an oral ruling or a written opinion. A person
involved in a court proceeding is more likely to accept a court decision
that he or she can understand, and the failure to explain legal
concepts to the layperson leads to an unnecessary lack of
understanding of what judges do (Leben 2011: 54) (Empbhasis
Supplied).

As the previous quote suggests, our argument about the use of
opinion clarity is also related to literature on legitimacy and pro-
cedural fairness. Scholarship shows procedural fairness can facili-
tate legitimacy. Even losers in proceedings believe institutions to
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be legitimate when they believe they received fair procedural
treatment. For example, Casper et al. (1988) find procedural and
distributive fairness influenced how defendants evaluated their
treatment by the judicial system, independent of their sentences.
Sunshine and Tyler (2003) find the fairness of police procedures
has a strong influence on police legitimacy. Like the positive
effect of procedural fairness, opinion clarity can stanch the
Court’s bleeding when it rules against public opinion. When the
Court explains more clearly why it ruled the way it did, the pub-
lic might feel treated more fairly than if justices wrote an obfus-
cated opinion. Clarity can help to communicate the basis for the
decision, explain better why the Court ruled the way it did, and,
as a result, minimize the loss of support for having ruled against
the public. Indeed, Vickrey et al. (2012) make precisely this
point, stating: “Litigants, especially losing litigants, care less about
the length of opinions and more about clarity and the scope or
soundness of the reasoning” (76) (Emphasis supplied). Opinion
clarity can help shore up support for the Court, even among
those dissatisfied.

To be sure, a fountain of scholarship suggests the Court’s
legitimacy is unlikely to diminish seriously by a single “bad” deci-
sion (e.g., Gibson et al. 2003). Yet, even such scholarship recog-
nizes judicial carelessness with public opinion might diminish the
Court’s legitimacy. Indeed, Gibson et al. (2003) state: “A few rain-
less months do not seriously deplete a reservoir. A sustained
drought, however, can exhaust the supply of water” (365). So,
justices are likely to want to manage negative reactions. To pre-
vent erosion of public confidence, they should want to take steps
to justify and mitigate decisions against public opinion.

Perhaps more importantly, even if a single decision does not
actually reduce the Court’s legitimacy, justices are likely to be con-
cerned it might. Despite scholarship showing public support for
the Court is resilient, justices still are likely to fear backlash. The
mere threat of widespread negative scrutiny by the mass public
regularly shapes policymakers’ decisions (e.g., Arnold 1990). Just
as members of Congress are often “running scared” (Jacobson
1987), justices might worry about possible negative consequences
of their opinions and try to manage them with opinion clarity.

Of course, one might respond that few citizens actually read
Supreme Court opinions, or they have an outdated perception of
the Court. To this response, we make the following arguments.
First, our theory does not hinge on whether the public actually
reads opinions; all that matters is justices believe they might. A
dormant public can be alerted by politicians and their actions,
thereby inducing widespread public attention. Indeed, politicians
regularly make decisions based on the threat their actions could
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receive significant attention. As (Key 1961: 266) explains of
policymakers:

Even though few questions attract wide attention, those who
decide may consciously adhere to the doctrine that they
should proceed as if their every act were certain to be
emblazoned on the front pages ... and to command universal
attention.

(Arnold 1990: 68) makes a similar argument in his study of con-
gressional policymaking:

Latent or unfocused opinions can quickly be transformed into
intense and very real opinions with enormous political reper-
cussions. Inattentiveness and lack of information today should
not be confused with indifference tomorrow.

And existing literature shows in nonsalient cases, justices are con-
cerned their decisions could trigger rebuke from an otherwise
dormant public (Casillas et al. 2011). In other words, even if
the public does not read every decision, justices certainly might
worry they might.

Second, the media often lift passages directly from Court
opinions, so it is likely many members of the public are in fact
exposed to, and read, portions of Court opinions. An existing
study shows the media borrow nontrivial amounts of the
Supreme Court’s opinions when reporting on them (Zilis N.d.).
Specifically, the New York Times quoted 69 percent of salient opin-
ions between the 1980 and 2008 terms, thus suggesting the pub-
lic is directly exposed to some opinion language.

Third, even if the public does not read the Court’s opinions,
legal and political elites do—and the logic of our argument
remains the same under this context. After all, elite explanation
to the public likely turns on the content of the Court’s opinion.
By writing a clearer opinion, justices make the “translation” from
elite to public smoother. In fact, existing scholarship suggests
elites must respond to the way the Court frames arguments in its
opinions (Wedeking 2010). A clearer opinion might make it eas-
ier for the media to report on the Court’s decision—and a clearer
opinion might allow the media to portray the Court’s decision
closer to how the Court would like it portrayed.”

We recognize members of the public are more concerned
about a case’s outcome than its clarity. Our argument is not that

? This could be important given the variety of media sources (e.g., sensationalist ver-
sus sober) used by citizens (Johnston and Bartels 2010).
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opinion clarity can overcome this. Rather, we believe justices
should perceive—for all of the reasons described above—that
enhanced opinion clarity is an especially important attribute of
their decision given the potentially negative effects of ruling
against the public.” Indeed, would anyone claim a poorly written
counter-majoritarian opinion would trigger the same public
response as a well-crafted counter-majoritarian opinion? We sus-
pect not. In fact, the remarks from the judges quoted earlier sug-
gest judges and justices care about clarity.* In short, opinion
clarity is not a get-out-of-jail-free card for justices. It is, however,
a tool they likely believe is useful to attempt to mitigate negative
public support in the face of an unpopular opinion.

Measuring Opinion Clarity

To determine whether justices craft clearer opinions when
they rule against public opinion, we must construct a dependent
variable that reflects the clarity of opinions. Legal clarity can, of
course, take a number of different forms. Owens and Wedeking
(2011) identify three types of opinion clarity: doctrinal, cognitive,
and rhetorical. While all three no doubt share similarities, they
are distinct constructs that represent different phenomena. Doc-
trinal clarity is perhaps the oldest and most well-known of the
three, as it focuses on “how the Court’s specific treatment of doc-
trine [in an issue area] has remained stable or inconsistent. . .over
time” (Owens and Wedeking 2011: 1038). Cognitive clarity, on
which Owens and Wedeking (2011) focus, emphasizes the clarity
of the ideas that are expressed. Rhetorical clarity focuses on the
clarity of the external communication as it is understood by
others. Depending on the goals of the research, any one of them
might be appropriate for measuring clarity. Our theory focuses
on how the Court decides to communicate with external, nonju-
dicial audiences that include both elected officials and the public.
This communicative element turns on whether external audien-
ces can understand and comprehend the content of the Court’s

® Justices may generally perceive opinion clarity as a desirable quality that may affect
how relevant audiences perceive their opinions (e.g., Baum 2006). The enhanced scrutiny
and attention that will accompany a counter-majoritarian decision should magnify this
incentive.

* Atany rate, if one believes the bottom line is the only thing that matters to the public
or elites, then studying opinion content would be superfluous. It would also ignore the hun-
dreds of books and articles, many of them written by judges and justices, that bespeak the
importance of clear writing, to say nothing of legal education in this country, which focuses
on reading and dissecting legal opinions.
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opinion. For our purposes here, we believe rhetorical clarity is
the more appropriate measurement approach.’

We examine rhetorical clarity rather than cognitive clarity for
a host of reasons. For starters, our theory does not argue the
Court writes opinions with simpler ideas when it rules against
public opinion; rather, we argue justices will simplify the presenta-
tion of their decisions when they vote against public opinion. Cog-
nitive clarity represents the structure and clarity of the ideas in
the mind of the justice that is expressing them. Rhetorical clarity,
on the other hand, focuses on the clarity of the external commu-
nication as it is understood by others. Indeed, it is important to
understand a rhetorically clear opinion is not guaranteed to be
cognitively clear (and vice versa). In fact, it can be the opposite.
Rhetorical clarity draws from an ability to communicate facts to
others, but it does so without necessarily having a direct correspon-
dence to the complexity of the underlying ideas. For example,
some people excel at explaining complex ideas in an easy-to-
understand manner while some people can make the simplest idea
unclear. Given that our theory focuses on the Court and how a
general audience will understand opinions, we believe our choice
of rhetorical clarity as the dependent variable is the theoretically
correct one. And, Justice Thomas’s quote above supports us.’

Creating the Opinion Clarity Measure

To examine opinion clarity, we exploit a range of computer-
generated readability scores to analyze the text of Supreme Court
majority opinions. Computer-generated scores are desirable for a
number of reasons. They are easily replicated, they are objective,
and they are efficient, allowing researchers to examine—and
make comparisons among—a large number of long documents
(e.g., court opinions). And, just as important, as we demonstrate
below, they correlate strongly with how humans interact with
court opinions. Scholars and policymakers use readability scores
in various contexts to measure the degree of difficulty in reading
a text (DuBay 2004). For example, the Flesch-Kincaid Grade
Level examines a text’s average sentence length and the average

® We note that policymakers use a method very close to our definition of clarity to eval-
uate judicial performance and make recommendations to voters. For example, some states
that use retention elections to retain state court judges have created judicial performance
evaluations to help voters determine whether to retain those judges. See http://www.ameri-
canbar.org/content/dam/aba/publications/judicial_division/aba_blackletterguidelines_jpe_
wcom.authcheckdam.pdf.

5 We estimated the effects of cognitive clarity and found them to be statistically non-
significant. For the reasons we stated earlier, however, we believe rhetorical clarity is the
more relevant analysis for this exercise.
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Anderson's Readability Index (RIX) X X
Automated Readability Index (ARI) | X X X
Coleman-Liau | X X X
Danielson-Bryan X X
Dickes—Steiwer Handformel | X X X
Fang's Easy Listening Formula X X
Farr—Jenkins—Paterson | X X X
Flesch | X X X
Flesch-Kincaid | X X X
FORCAST X X
Fucks' Stilcharakteristik | X X X
Gunning Frequency of Gobbledygook (FOG) X X X
Kuntzsch's Text-Redundanz-Index X
Linsear-Write | X X X
LIX Score | X X X
Neue Wiener Sachtextformeln (nWS) | X X X
Simple Measure of Gobbledygook (SMOG) X X
Strain Index X X
Wheeler-Smith | X X X

Figure 1. Readability Formula Inputs.

number of syllables per word. Other measures, of which there
are dozens, look at the number of letters in a word, the number
of words with only one syllable, or the number of words with at
least three (or six) syllables in them.

Rather than rely upon a single indicator, we take an approach
that captures key commonalities among existing measures while
also avoiding sensitivity to a unique aspect of any single measure.
We use the R package koRpus to calculate 19 separate readability
measures for every orally argued Supreme Court majority opin-
ion from 1946 to 2012.” These 19 distinct formulas yield a total
of 28 measures (i.e., some formulas produce more than one read-
ability score).” Figure 1 identifies the general types of inputs that
go into the calculation of the scores.

The words, sentences, characters, and syllables columns indi-
cate that a formula calculates the total number of these items
(e.g., total number of characters). The final three columns are for
indicator variables that count the frequency of, for example,
words with at least three syllables. Taking these variables as input,
the readability formulas perform a variety of arithmetic functions

7 We downloaded these opinions from LexisNexis as text files. Prior to processing
them in koRpus, we edited them with an R script to ensure we were only analyzing the opin-
ion content (as opposed to the opinion syllabus, headnotes, or other additional information
contained within LexisNexis-formatted opinions).

8 Formulas for all of the measures used can be found on pages 78-84 of the document
for koRpus (version 0.05-5, dated 1/27/15).
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to produce a single score for a given text. As one example, the
Flesch-Kincaid Grade Level is computed as follows:

Total Words n Total Syllables

I9X .
0.39 Total Sentences Total Words

—15.59.

We then subjected these distinct measures to a Principal Compo-
nent Analysis, which returned a single principal component that
explained 77 percent of the variance in the data. This measure—
Opinion Clarity—is our dependent variable. We code it such that
texts with low readability (i.e., are harder to read) receive smaller
scores while texts that are easier to read receive larger scores. In
other words, the larger the value, the clearer the text. The mea-
sure has a mean of 0 and a standard deviation of 4.6. With a
range that stretches between —44.0 (very difficult to read) and
+24.5 (very easy to read), it has considerable variation. In terms
of its distribution, our measure takes on the general shape of a
normal distribution.

Validating the Opinion Clarity Measure

Because our dependent variable is unique, we sought to ver-
ify that it validly measures the readability of legal texts. So, we
had 72 undergraduate students rate eight excerpts from the legal
reasoning portion of Supreme Court majority opinions. The
excerpts varied between 170 and 300 words in length, with an
average length of 222 words. Four of these excerpts were of low
readability and the other four were of high readability.” To
ensure the raters had enough background and context when
reading them, each excerpt was preceded by a short paragraph
offering information about the facts and dispute in the case.

After reading each text, the raters answered objective multi-
ple choice comprehension questions and subjective rating ques-
tions about the text. The objective questions involved factual
queries. For example, in Santa Fe Independent School District v. Doe
(2000), a case that examined school prayer, respondents read a
segment from the opinion. We then asked them why the Court
said the student prayer was not “private speech.” They had four
options from which to choose (this full example is in the online
appendix). For the subjective rating questions, we asked raters to
evaluate how clear they believed the text was, how well written

9 We employed 16 different levels of readability (from 16 different excerpts) in the
examples. These 16 different values ranged from —23 to —15 on the difficult-to-read end
and from +9 to +15 on the easy-to-read end of the Opinion Clarity measure. See the online
appendix for additional details and examples.



714 Public Sentiment and Opinion Clarity

the excerpt was, the ease or difficulty of understanding the
excerpt, and whether they knew all of the words in the excerpt.
Thus, we had multiple indicators for each rater of both an objec-
tive (e.g., whether they correctly answered content questions) and
subjective (e.g., how clear they believed the text was) nature.

We then combined these objective and subjective ratings to
create a Rater Readability factor score. We followed Jones et al.
(2005), who argue that readability is comprised of: (a) compre-
hension; (b) time to complete and answer questions about the
reading; and (c) how an individual subjectively perceives the text.
We estimated an exploratory factor analysis model with six varia-
bles. This included the four subjective ratings (i.e., clarity, quality
of the writing, ease of understanding, and difficulty with words),
an objective measure of the number of correct responses to our
comprehension questions, and the number of minutes it took a
rater to read the text and answer the questions. The Cronbach’s
alpha for these six items is 0.77. The factor analysis model
returned a single factor with an eigenvalue greater than one.

We next estimated a linear regression model with Rater Read-
ability as our dependent variable. Our main independent variable
was Opinion Difficulty, which was the automated readability score
for each of the opinion excerpts.'” As noted above, small values
indicate low readability and large values indicate high readability.
If our approach provides a valid indicator of readability for
humans, we should recover a positive relationship between Opin-
ion Difficulty and Rater Readability. We do.

The results suggest our raters did, in fact, perceive differen-
ces among our excerpts. We find a positive and statistically signif-
icant relationship between Opinion Difficulty and the rater’s
readability for the excerpt (p<0.01). In other words, excerpts
identified as more challenging and less readable by our
computer-generated measure yielded systematically lower com-
prehension levels among our human raters than clearer excerpts.
The substantive magnitude of the relationship is reasonably
strong, too. When comparing a highly readable excerpt with one
that is highly unreadable, we estimate a change in comprehension
equivalent to about 1.25 standard deviations in our rater read-
ability measure. This is substantively equivalent to jumping
between the 30th and 75th percentile in Rater Readability.

Having operationalized and validated our key theoretical con-
cept of opinion clarity, we turn our attention to analyzing how
justices alter opinion clarity when they expect greater opposition
to their decisions. We take a two-pronged empirical approach.

19 We also included a series of controls. See the online appendix for additional details.
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First, we employ an aggregate time series analysis to examine
how general changes in popular sentiment lead to changes in
clarity. While we recognize public mood is broad, the approach
we take is the best possible given existing data—and it is consist-
ent with existing literature (e.g., Casillas et al. 2011; Flemming
and Wood 1997; Giles et al. 2008; McGuire and Stimson 2004;
Mishler and Sheehan 1993). Second, we then conduct an individ-
ual case-level analysis that uses issue-specific public opinion polls
taken before corresponding Supreme Court decisions (Marshall
1989, 2008) to demonstrate how justices write clearer opinions
when they rule against public opinion in specific cases.

An Aggregate Analysis of Public Opinion and Clarity

We first focus on a macroanalysis of how general public mood
influences Court opinions. An aggregate focus offers several ben-
efits. It enables us to connect our analysis to the predominant
analytical strategy (and measures) used in prior research. That is,
most literature on the Supreme Court-public opinion relationship
utilizes an aggregate indicator of the public’s policy mood (Stim-
son 1991). This measure of public opinion (described below) only
varies with respect to time, and thus is ideally suited for macroa-
nalyses predicting the term-level, net-content of Court decision
making.'" What is more, a macroanalysis offers the best means to
model the autocorrelation inherent in aggregate policy mood’s
variance and the potential for a dynamic effect of public opinion
on the Court.

We test the argument that justices write clearer majority opin-
ions when they anticipate public opposition to their decisions,
using data from the 1952-2011 Court terms.'* By analyzing a
time series, we examine majority opinions across the range of
issues on the docket. We expect that as public opinion becomes
more liberal, justices write clearer opinions among their conserv-
ative decisions. Similarly, as public opinion becomes more con-
servative, justices write clearer opinions among their liberal
decisions. We construct two aggregate time series of the average
clarity of the Court’s majority opinions each term: one series

' This analytical strategy necessarily holds individual-level factors constant. However,
we further address such effects in the next section, as we leverage available issue-specific
opinion polls and match them with the content of individual Court decisions. And, while we
have developed a micro-level theory to inform a macroanalysis, we keep inferences in this
section at the macro level. See Kramer (1983) for the classic account of the virtues of macro-
level analysis (as it relates to the individual level) (see also, Erikson et al. 2002).

'2 We begin the analysis in 1952 because the Public Mood time series begins in that
year.
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examines the Court’s conservative decisions over time; the other
examines its liberal decisions.'> We separate the Court’s decisions
into two time series models because that approach offers the
most effective modeling strategy at the aggregate level to estimate
how shifts in public opinion over time predict changes in the
average level of opinion clarity (a variable without an inherent
ideological dimension)."*

Opinion Clarity

Our dependent variable is the mean readability score of the
Court’s majority opinions decided each term, using the composite
index we described above.

Public Mood

Our primary covariate is yearly public mood, as measured
(and updated) by Stimson (1991, 1999).'® Public mood is a longi-
tudinal indicator of how the public’s preference for more or less
government shifts over time. It is an aggregate reflection of the
general tenor of public opinion (and preference over desired
public policy) on the standard liberal-conservative dimension.
Public Mood is the most predominant indicator of public opinion
in literature that examines public opinion and the Supreme
Court (e.g., Casillas et al. 2011; Enns and Wohlfarth 2013;
Epstein and Martin 2011; Giles et al. 2008; McGuire and Stimson
2004; Mishler and Sheehan 1993), and is currently the most reli-
able aggregate measure of the public’s general political orienta-
tion. Larger values of Public Mood reflect a more liberal public
while smaller values reflect a more conservative public. We

¥ We use the “decisionDirection” variable in the Supreme Court Database to identify
liberal and conservative decisions. See http://scdb.wustl.edu/.

'* We examine the Court’s opinions that involve constitutional or federal statutory
provisions—those most relevant for the theory. We identify these cases using the “lawType”
variable in the Supreme Court Database, aggregating those decisions where “lawType” is
coded as 1, 2, or 3 among the Court’s signed opinions and judgments (i.e., where the Data-
base’s “decisionType” variable is coded as 1 or 7). Thus, we include federal and state cases
that involved federal legal issues, and omit cases about which the public is unlikely to care—
those involving “Court rules,” “other” cases, cases involving “infrequently litigated statutes,”
cases that involved “state or local law or regulation,” and cases with “no legal provision.” We
note, however, that our results are generally robust to including most of these cases, such as
those decided by per curiam opinion (following oral argument) and those involving infre-
quently litigated states. See the online appendix for more details.

!5 Given that the public mood indictor is measured based on the calendar year, we
match it with the corresponding Supreme Court term so there is a nine-month lag prior to
the start of the term. This ensures changes in public opinion temporally precede the justice’s
decisions and opinion writing (see, e.g., Casillas et al. 2011). We use updated estimates of
public mood (2/13/12 data release) retrieved from: http:/www.unc.edu/~cogginse/Policy_
Mood.html.
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expect justices anticipate a greater prospect of public opposition
to their conservative (liberal) decisions as public opinion becomes
more liberal (conservative). Thus, among their conservative deci-
sions, justices will write clearer opinions as public opinion
becomes more liberal. Conversely, among their liberal decisions,
justices will write clearer opinions as public opinion becomes
more conservative. That is, we expect a positive relationship
between Public Mood and our dependent variable when analyzing
the conservative decision time series, and a negative relationship
when analyzing the liberal decision time series.

Average Case Complexity

We include a control variable to account for the possibility
that as cases become more (less) complex over time, opinions
may have become less (more) clear. Average Case Complexity
reflects, for each Supreme Court term, the average number of
legal issues per case, as identified by the Supreme Court Data-
base. That is, we first identify the number of legal issues
addressed by the Court in each case,'® compute the sum of those
legal issues for the duration of each term, and then divide that
sum by the total number of decisions issued by the justices dur-
ing that term. For example, in the 2000 term, the Court issued
23 conservative decisions (involving constitutional or statutory
provisions) and addressed a total of 30 issues among those cases.
Thus, Average Case Complexity in the 2000 term would equal 1.304
for the conservative decision time series.'”

Civil Liberties Docket

We account for the potential that shifts in the issue composi-
tion of the Court’s docket over time affect the average degree of
opinion clarity. In particular, we expect that a greater proportion
of (noncriminal procedure) civil liberties and rights cases on the
docket will produce an average opinion clarity score that is less
clear. We measure Civil Liberties Docket as the percentage of cases
decided each term that primarily involve a civil liberties issue,

' We utilize the maximum number of legal issues in a docket using the “caselssuesId”
variable in the Case Centered Data Organized by Legal Provision (with split votes).

17 Alternatively, following recent scholarship suggesting that greater amici participa-
tion leads to greater case complexity (Collins 2008), one could attempt to tap into case com-
plexity using the average number of amicus briefs submitted each term. Specifically, we
removed the temporal trend inherent in amicus participation and generated a differenced
measure of the change in amicus activity from one term to the next. All subsequent empiri-
cal results are robust (and substantively consistent) when substituting this alternative indica-
tor of complexity.
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excluding criminal procedure cases.'® Consistent with the unit of
analysis described above, we compute separate civil liberties time
series among conservative and liberal decisions.

Separation of Powers Constraint

We also account for the potential that greater ideological
divergence between the Court and Congress might lead justices
to obfuscate opinions (Owens et al. 2013). Using the Judicial
Common Space (Epstein et al. 2007), we include a predictor that
accounts for the ideological divergence between the Court and
Congress. More specifically, when the median justice on the
Court is either more liberal or more conservative than both
chamber medians in Congress, we measure SOP Constraint as the
absolute value of the ideological distance between the Court and
the closest of the two chamber medians. If the median justice falls
ideologically between the House and Senate chamber medians,
SOP Constraint equals 0."

Methods and Results

Prior to estimating our models, we “prewhitened” our time
series predictors by filtering them with ARIMA(p,d,q) noise mod-
els so all series (seemingly) reflect white noise (Box and Jenkins
1976). This step filters out the error aggregation process within
each time series to ensure our inferences are not affected by
serial correlation and each series’ dependence on its own past val-
ues. That is, for each predictor, we first modeled the serial corre-
lation inherent in the time series, extracted the residuals from
that model, and then used those white-noise residuals as our (fil-
tered) time series predictor in a standard regression model.
Employing prewhitened time series predictors ensures the model
is balanced and that the data are i...d. What is more, prewhitened
filtering represents a conservative analytical approach in the time
series literature (e.g., Clarke and Stewart 1994; Granger and
Newbold 1974), and offers the most stringent statistical test in the
present analysis. Indeed, as Box-Steffensmeier et al. (2004) state,
modeling prewhitened series will actually “err on the side of null
findings” (525). From a substantive perspective, our statistical

'8 We utilize the “issueArea” variable in the Supreme Court Database and include all
cases primarily involving an issue of civil rights, first amendment, due process, or privacy.
We exclude criminal procedure issues because Owens and Wedeking (2011) show those
opinions are generally clearer than other civil liberties issues. But, the impact of public
mood does not change when including criminal procedure issues in this control predictor.

9 We should note that our sample size for the aggregate model is reduced when

including the SOP Constraint variable due to missingness with the JCS scores in the last few
terms of the sample.
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models will enable wus to examine specifically whether
“innovations” in public opinion (that are not driven by its own
prior values) have an impact on Supreme Court opinion clarity
(see, e.g., MacKuen et al. 1989).

Specifically, we filtered the Opinion Clarity time series using an
ARIMA(0,1,1) filter for the liberal series and an ARIMA(0,1,2) fil-
ter for the conservative series, as their error aggregation exhibits
long-term temporal dependence best represented by an inte-
grated process that requires first-differencing along with a mov-
ing average error component.”’ Next, the error aggregation
process of the Public Mood time series exhibits short-term tempo-
ral dependence that is best represented by a first-order autore-
gressive noise model to yield a white noise series (i.e., an AR(1)
filter). The Average Case Complexity time series requires an
ARIMA(1,0,1) filter to generate white noise series, among both
liberal and conservative decisions. The error aggregation process
in the Ciwil Liberties Docket predictor is best filtered using an
ARIMA(1,0,1) model, among both the liberal and conservative
time series. Lastly, we filtered the SOP Constraint time series using
an ARIMA(1,0,0) noise model.?!

With prewhitened time series in hand, we turn to our statisti-
cal models. We employ OLS and estimate three time series
regression models. To examine the relationship between Opinion
Clarity and Public Mood over time, we first present a baseline
model that estimates the simple binary relationship. Next, we
consider a second model specification that accounts for changes
in the average case context by including the Average Case Complex-
ity and Cwvil Liberties Docket control predictors. Last, the third
model specification includes all control predictors by adding the
SOP Constraint indicator.>®

20 The results of the Augmented Dickey Fuller (with various specified lag lengths),
Phillips-Perron, and DF-GLS (across 10 lags) unit root tests all suggest that the series is non-
stationary. And, the results of the KPSS stationarity test (across 10 lags) is consistent with this
conclusion. What is more, the autocorrelation function (ACF) and partial autocorrelation
function (PACF) both exhibit evidence consistent with this error diagnosis. The result of a
Ljung-Box white noise test confirms that the Opinion Clarity time series filtered with an
ARIMA(0,1,1) noise model among liberal decisions, and an ARIMA(0,1,2) model among
conservative decisions, yields white noise residuals.

21 The diagnosis of Public Mood with an AR(1), Civil Liberties Docket as an ARMA(1,1),
SOP Constraint with an AR(1), and Average Case Complexity as an ARMA(1,1) error aggrega-
tion pattern is consistent with the visual evidence apparent in each series’ ACF and PACF.
And, a Ljung-Box white noise test confirms that each filtered time series is seemingly white
noise.

2 One might also estimate these model specifications while including a lagged
dependent variable (LDV), thus enabling Public Mood to have a dynamic impact on opinion
clarity (i.e., a change in public opinion at time ¢ might affect opinion clarity across future
time periods). The subsequent results and inferences are consistent when including the
LDV.
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Table 1. The Aggregate Impact of Public Opinion on Supreme Court Majority
Opinion Clarity, 1952-2011

, (1) @
Conservative Decisions Liberal Decisions
(a) (b) () (a) (b) ()
Public mood 0.124%* 0.121%* 0.126%* —0.111*%* —0.119%* —0.113%*
(0.061) (0.062) (0.067) (0.057) (0.057) (0.061)
Average case complexity 0.068 0.065 —1.306% —1.303
(0.851)  (0.893) (0.940)  (1.016)
Civil liberties docket —0.780 —0.746 -2.314*% —1.934
(1.452) (1.566) (1.389) (1.508)
SOP constraint -0.319 —1.115
(2.131) (1.973)
Constant —0.044 —0.040 -0.076 0.014 0.025 0.023
(0.148)  (0.153)  (0.164)  (0.138)  (0.138)  (0.149)
N 60 60 56 60 60 56
R? 0.07 0.07 0.07 0.06 0.13 0.13
BIC 192.54 200.42 194.73 183.92 187.51 182.76

Notes: Table entries are OLS coefficients with standard errors in parentheses. **p < 0.05;
*p < 0.10; (one-tailed). The dependent variable represents the annual average Supreme
Court majority opinion readability score each term (among decisions involving a constitu-
tional provision or federal statute), 1952-2011, with larger values reflecting more clarity. All
variables have been “prewhitened” with ARIMA(p,d,q) filters to yield white noise time series.

Table 1 presents our results. Across every model specification,
Public Mood exhibits the expected impact on Opinion Clarity.
When looking at the time series of conservative decisions, the
statistically significant, positive coefficients suggest the mean opin-
ion clarity score becomes clearer when public opinion becomes
more liberal. This result is consistent across multiple specifica-
tions, including a simple baseline model and models that control
for case complexity, docket composition, and SOP constraints
over time. Looking, next, at the time series of liberal decisions,
Public Mood again displays the expected coefficients across all
model specifications. As public opinion shifts in a conservative
direction, the average liberal opinion becomes increasingly
clear.””

What is more, the magnitude of Public Mood’s effect on Opin-
ion Clarity suggests it is a substantively meaningful predictor of
clarity. As Figure 2 shows, when viewing the conservative decision
time series and statistical results from model 1(c), a shift from the
minimum to maximum level of liberalism in Public Mood exhibits
an expected change of nearly 2.00 units on the prewhitened

2 We also considered alternative modeling strategies to evaluate the robustness of
our empirical results across both the conservative and liberal time series. These alternative
models yield substantively consistent results. Specifically, the empirical results are consistent
when fractionally differencing the Opinion Clarity dependent variable instead of filtering it
with an ARIMA(0,1,1) noise model (see, e.g., Hosking 1981; Tsay and Chung 2000). See the
online appendix for these results.
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Figure 2. The Impact of Public Opinion on Supreme Court Opinion Clarity.
Estimates Reflect the Predicted Level of Opinion Clarity Across the Range of
Public Mood, with Larger Clarity Scores Representing More Readable Opinions.
The Vertical Whiskers Denote 95-Percent Confidence Intervals. Predicted
Effects Among Conservative and Liberal Decisions are Computed Using Regres-
sion Results from Models 1(c) and 2(c), respectively. Differences Across Values
are Statistically Significant.

opinion clarity scale.>* That is, a shift in Public Mood can generate
a change in opinion clarity that exceeds 1.50 standard deviations.
Likewise, when viewing the liberal decision time series (in model
2(c)), a shift from the minimum to maximum level of conserva-
tism in Public Mood also yields a similar expected change of
approximately 1.70 units on the clarity scale. When viewing the
control predictors, the results suggest that, among the Court’s lib-
eral decisions, greater (average) issue complexity and a greater
proportion of (noncriminal procedure) civil liberties and rights
cases both lead to an average opinion clarity score that is less
clear.

An Individual-Level Analysis of Public Opinion and Clarity

The strength of the last section’s aggregate analysis is that it
utilizes a general indicator of public opinion that predicts aggre-
gate opinion language across the range of issues on the Court’s
docket. Yet, the general public mood measure is precisely that—a

** The prewhitened Opinion Clarity scale exhibits a range of —2.45 to +2.62, with a
standard deviation of 1.23 units.
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general indicator. As such, it cannot fully capture differences in
public opinion across specific issues the Court faces. So, this section
utilizes issue-specific polling data to examine the clarity of indi-
vidual cases. By using such targeted data, we offer a more precise
match between Court behavior and public opinion, and can offer
further support for our argument.

Of course, as scholars who study public opinion and the
Supreme Court know, issue-specific (and temporally appropriate)
public opinion data are scarce. Marshall (2008) put it best:
“Unfortunately, no published index of scientific, nationwide polls
that match Supreme Court decisions exists” (29). Fortunately for
us, Marshall performed an exhaustive search for polls that match
public opinion with issues in Supreme Court cases (Marshall
1989, 2008). Marshall identified polls in sources by searching for
key words such as “Supreme Court” or key words from the issues
discussed in particular Court opinions. He scoured many sources
to find these matches, including the Roper Archive of polls, the
published polls of Gallup Poll, “The Polls” section in Public Opin-
ion Quarterly, and other various newspaper or magazine polls. If
the case had multiple polls, Marshall selected the poll closest in
time to the Court’s decision. All polls are national samples, with
each poll having at least 600 respondents, though many have far
larger sample sizes. For a complete discussion and list of his crite-
ria and thorough explanations, see (Marshall 2008: 29-33) and
(Marshall 1989: 75-77), respectively. For our individual case-level
analysis, we use Marshall’'s poll question-case matches among
polls that preceded relevant Court decisions.

We have 106 poll questions matched to specific issues decided
in Supreme Court cases that span the 1946-2004 terms.*” Impor-
tantly, these 106 observations involve a wide range of legal issue
areas. There are 26 observations in criminal procedure, 23 obser-
vations in civil rights, 24 observations in First Amendment, 12
observations in privacy, and the remaining observations spread
across issues such as due process, unions, economic activity, judi-
cial power, and federalism. While the bulk of our observations
come from cases that primarily involve issues of civil rights and
liberties, we note the majority of the modern Court’s docket also
has focused on those cases.

? We exclude poll questions that were matched to denials of certiorari. The 106
observations in our dataset do include four cases that appear more than once because Mar-
shall collected multiple poll questions for a case if a case addressed multiple issues. For
example, Planned Parenthood v. Casey (1992) represents four observations in Marshall’s origi-
nal data because it discussed four issues: (1) informed consent; (2) husband notification; (3)
one-parent consent for minors’ abortions; and (4) 24-hour waiting rule. Our substantive
findings do not differ if we exclude those multiple observations for a single case.
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Opinion Clarity

Our dependent variable, Opinion Clarity, represents the com-
posite readability score of each majority opinion in our sample.

Inconsistent With Public Opinion

Our main covariate of interest in this analysis measures
whether the Court rules contrary to prevailing public opinion, as
determined by Marshall’s polls. We employ Marshall’s measure of
an “inconsistent decision,” reflecting when a Court decision

“disagreed in substance with a poll majority (or plurality)” (Mar-
shall 2008: 31). Marshall’s measure is appropriate because it cap-
tures the essence of our theoretical argument—the Court is
concerned about the clarity of its opinions when it decides against
an oppositional body larger than the supporting body. Therefore,
we operationalize Inconsistent With Public Opinion as a dichotomous
measure, with observations coded as 1 if there was more opposition
than support for the Court’s position; 0 otherwise (i.e., it is 0 when
the Court rules consistent with public opinion or the poll margin
was within the margin of error). We have no theoretical reason to
expect the Court to consider the precise size of the opposition once
it exceeds the majority of the public. That is, we have no reason to
expect that justices will write a clearer opinion with 70 percent
opposition compared to, say, 60 percent opposition.*’

For an example coding of a case, consider Clinton v. City of
New York (1998), which struck down the line-item veto. As Mar-
shall (2008) reports: “Gallup Poll asked respondents: ‘As you may
know, Congress recently approved legislation called the line item
veto, which for the first time allows the President to veto some
items in a spending bill without vetoing the entire bill. Do you
generally favor or oppose the line item veto?” A 65-to-24 percent
majority favored the line item veto, [hence] Clinton v. City of New
York was coded as ‘inconsistent’”” (Marshall 2008: 31).27

Controls

To ensure the robustness of our empirical tests, we also include
a number of control variables likely to influence the clarity of

26 The subsequent results are substantively consistent, though, when substituting the
logged magnitude of public opposition (given the measure’s skewed distribution) for those
observations when there was more opposition than support for the Court’s position. See the
online appendix for these results.

27 For the distribution of our 106 observations, we adapt Marshall’s data, where 37
observations were labeled as “inconsistent” with public opinion, and 69 observations were
labeled as either unclear or consistent with public opinion. We combine “unclear” with
“consistent” because if there were unclear poll results, which usually meant multiple con-
flicting polls, then the Court could easily write an opinion as if the supporting body was
larger than the opposition body.
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Court opinions. As described above, we utilize the total number of
legal issues addressed in each case (according to the Supreme
Court Database) to measure Case Complexity, though the results are
substantively consistent when substituting the number of amicus
briefs filed in each case as the indicator of case complexity. We also
examine whether the decision was supported by a minimum win-
ning coalition or the full complement of justices, as the degree of
consensus and need to compromise with majority members might
lead opinions to become less or more clear. We code Minimum
Winning Coalition as 1 if the majority coalition was minimum win-
ning; 0 otherwise. We code Unanimous Decision as 1 if no justices in
the case registered a dissent; 0 otherwise. Next, we control for
Judicial Review—cases where the Court’s opinion struck down a
federal or state statute, or local ordinance as unconstitutional.
We code this variable as 1 if, according to the Supreme Court
Database, the Court struck down a law as unconstitutional; 0 oth-
erwise. We also control for another change in the legal status
quo by accounting for when the Court Alters Precedent, coded as
1 if the Supreme Court Database so declares; 0 otherwise.

Next, we account for the separation of powers dynamic. We
measure SOP Constraint as the absolute value of the distance
between the median justice on the Court and the closest cham-
ber median. When the median justice falls between the House
and Senate chamber medians, SOP Constraint equals 0. When
the median is more liberal or conservative than the House and
Senate medians, SOP Constraint equals the absolute value of the
distance between that justice and the closest pivot.*® Next, fol-
lowing Owens and Wedeking (2011), we account for variance in
opinion clarity across different legal issue areas on the Court’s
docket. Thus, we include fixed effects for the primary issue
area, specifying the criminal procedure category as the base-
line.* Last, we include fixed effects for the majority opinion
author to account for differences in the writing styles of individ-
ual justices.

Methods and Results

We fit OLS models with robust standard errors (but, the sig-
nificant impact of public opinion on opinion clarity does not
change if we instead use classical standard errors). Our results
appear in Table 2, and they support our hypothesis. Model 1

28 Our results are substantively consistent if we use alternate legislative pivots and/or
the median of the case’s majority coalition.

29 We use the “issueArea” variable in the Supreme Court Database to identify the pri-
mary issue area within each case.
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Table 2. An Individual-Level View of the Impact of Public Sentiment
on Supreme Court Majority Opinion Content

(M 2 3)

Inconsistent with public opinion 1.822%* 1.624%* 1.360%
(0.815) (0.803) (0.959)
Case complexity —0.444** —0.339%*
(0.152) (0.200)
Unanimous decision 0.174 0.326
(1.503) (1.773)
Minimum winning coalition -0.713 —0.437
(0.864) (1.089)
Judicial review 0.163 1.671
(1.030) (1.456)
Alters precedent 1.274 0.889
(1.215) (1.832)
SOP constraint 4911 2.711
(4.105) (6.170)
Constant 1.014%* —0.359 —0.728
(0.546) (0.836) (2.192)
Majority opinion writer controls No No Yes
Issue area controls No No Yes
N 106 106 106
R? 0.04 0.15 0.33
BIC 615.06 630.39 717.48

Notes: Table entries are OLS regression estimates with robust standard errors in parenthe-
ses. **h < 0.05; *p < 0.10; (one-tailed). The dependent variable represents the Supreme Court
majority opinion readability score for each case, with larger values reflecting more clarity. The
sample of Court cases and public opinion polls come from Marshall (1989, 2008), among
those where polls temporally precede the Court’s decision. Model 3 includes, but does not dis-
play, fixed effects for the majority opinion author (among those justices who wrote at least two
opinions in the sample) and primary issue area of each case.

shows the bivariate relationship between ruling against public
sentiment and opinion clarity. It is statistically significant and pos-
itively signed, indicating that when the Court issues a ruling
inconsistent with public opinion, the Court delivers a significantly
clearer opinion.

Models 2 and 3 check the robustness of this result by first
including the control predictors (but without fixed effects con-
trols), and then adding the issue area and majority opinion writer
fixed effects, respectively. This last model allows us to control for
the possibility that opinion clarity is driven by idiosyncratic fac-
tors—related to different legal issue contexts and justices’ writing
styles—that are unrelated to our theoretical argument.”” As the
table reveals, the public opinion measure continues to be statisti-
cally significant across all models and has a magnitude that is stat-
istically indistinguishable—via a Wald test—from the simple
bivariate model. These results are robust to a host of alternative

0" The online appendix contains a full table of results for the fixed effects (and figures
of the predicted values). We also considered a number of alternative random-effects
approaches (in the online appendix) to account for the effect of issue area and opinion
author. We obtain identical substantive results regarding the impact of public opinion in
these models.
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model specifications that include a litany of other potential con-
trols not shown here. Controlling for case salience, ideological
direction of decision, case disposition (i.e., reverse/affirm), or
court term—to name only a few—does not change our results
(additional details are available in the online appendix).

To help understand the magnitude of the estimated relation-
ship between Inconsistent With Public Opinion and the clarity of
each majority opinion, we estimated predicted values using the
empirical results from Model 2. Specifically, when the Court
decides a case consistent with public opinion (while holding all
other predictors at their median values), its opinion readability is
approximately —0.32. When the Court makes a decision that is
inconsistent with public sentiment, however, the readability of the
opinion is approximately +1.31, which is above the mean and
indicates a substantially clearer opinion—more than three-eighths
of a standard deviation increase across the sample of opinion
readability. Thus, a decision inconsistent with prevailing public
opinion polling yields an expected level of clarity approximately
1.63 units clearer compared to a decision that conforms to public
sentiment.

Among the control predictors, the results in models 2 and 3
both suggest opinions in more complex cases—those addressing
a greater number of legal issues—are significantly less clear.
When the Court addresses a single legal issue in a case (while
holding all other predictors at their median values), the pre-
dicted opinion clarity score is —0.32. Yet, the predicted level of
opinion clarity decreases to —2.10 when increasing Case Complex-
iy to five legal issues (i.e., one standard deviation above the
sample mean).

One further point bears emphasis. The reader might be con-
cerned about the role of political salience. The cases we examined
in the individual-level analysis are among the most salient on the
Court’s docket. For instance, 89 of the 106 cases appeared on the
front-page of the New York Times (Epstein and Segal 2000); 76 of
106 appear on Congressional Quarterly’s list of landmark cases.
Because pollsters typically only write questions on the most politi-
cally important issues of the day, we were limited by necessity to
look only at predominantly salient cases in the individual-level
analysis. A potential consequence of this case selection is that the
limited sample may reflect the upper-bound of public opinion’s
impact on opinion clarity, at least to the extent that one should
expect justices to have a greater incentive to be strategic in these
cases. Nevertheless, we split our aggregate time-series data into
salient versus nonsalient cases. Though we do not have sufficient
data to make inferences about salient cases—there are not
enough liberally and conservatively decided salient cases to
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compute an aggregate each term—we do have enough data on
nonsalient cases. When we examine only nonsalient cases, the
results are substantively the same as what we present above, sug-
gesting our results are not solely confined to salient cases. (See
the online appendix for these aggregate-level results of the non-
salient cases.)

In short, whether examining the impact of public opinion on
Supreme Court opinion clarity at either the aggregate or case
level, the empirical results suggest justices write opinions with an
eye toward anticipated public opinion.

Conclusion

Scholars have paid considerable attention to the relationship
between the Court and public opinion but the results have been
mixed. Surprisingly, there has been little attention devoted to
how public opinion influences the Court’s opinion content. We
test a novel theory of how public opinion should affect opinion
content. Our findings offer something new. They show public
opinion does in fact influence the Supreme Court in systematic
ways. In this capacity, the results have the potential to re-frame a
recurring debate. Indeed, the strategic model of judicial decision
making argues justices are likely to respond to public opinion.
Our results support that theoretical claim—in part. While schol-
ars have long examined various Court behaviors (e.g., voting) for
evidence of the public’s influence, perhaps we need to pay more
attention to the content of the majority coalition’s opinion lan-
guage (see, e.g., Black et al. 2016).

The consequences of these findings are important. They sug-
gest justices are aware of their interdependence and employ
strategies to evade obstruction. By writing clearer opinions in the
face of public opposition, justices aggressively seek out their
goals. Writing clearer opinions become all the more important if
the public perceives the Court in political terms (Bartels and
Johnston 2012). Thus, while public opinion influences judicial
behavior, justices appear to respond in an effort to accomplish
their broader goals. And while opinion clarity will not give the
justices freedom to do whatever they wish, it is something they
seem to use to mitigate possible negative responses to their
counter-majoritarian opinions.

For those who support enhanced judicial accountability (and,
we suppose, for those who oppose it), these findings are bitter-
sweet. Yes, public opinion can influence the Court’s behavior.
Our results suggest justices do indeed alter how they write opin-
ions as a consequence of changing public mood. But therein lies
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the rub: public mood seems to have an effect on justices’ opinion
content, but scholars disagree whether it has an effect on their
votes. To be sure, the jury is still out on whether and to what
extent public opinion influences justices’ votes, but the influence
of public opinion might just be an example where the packaging
seems to change, but the product does not.

While these results do not speak directly to judicial legitimacy,
we suspect they might indirectly relate to it. If justices can alter
the content of their opinions to avoid or mitigate public rebuke,
it stands to reason they could alter it so as to enhance the Court’s
reputation. Do justices, for example, garner more support for
the Court when they speak in positive tones? When they write
more legalistically? When they are collegial to one another in sep-
arate opinions? These factors might lead to enhanced legitimacy.
So too could negative language harm the Court’s reputation. So,
though we do not examine legitimacy here, we hope future
scholars analyze the link between opinion content and legitimacy.

Finally, we believe the approach we used may extend beyond
the Court. The public may influence bureaucratic outputs, such
as agency regulations, in terms of their clarity and its relationship
to interpretation and compliance. Even though bureaucrats (like
Supreme Court justices) are not elected, those who oversee and
fund their decisions are directly subject to popular will. So the indi-
rect electoral connection exists there as well. Whether bureaucrats
adjust by altering the clarity of their policies is an empirical ques-
tion to be tested. It is also worth emphasizing, in this vein, that our
approach to measuring clarity could be adopted elsewhere. We
uncovered strong evidence that our automated readability scores
tap into what people actually perceive as the clarity and readability
of sophisticated texts such as legal opinions. We have every reason
to believe other scholars who analyze policymakers and complex
texts could adopt our strategy as well.
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