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ABSTRACT

At least four observationally equivalent theories argue that federal judges follow public opinion when they
decide cases. Yet there is mixed empirical support for these theories. Using recently released data on public
opinion, we discover that state public opinion exerts a meaningful impact on the votes of federal circuit
court judges. Perhaps more important, we leverage a number of different empirical approaches to identify
which theory the data support. The data suggest that circuit court judges may change along with society but

also that they follow public opinion because they care about their reputations in their home states.

Despite years of empirical examination, scholars still know little about whether public
opinion influences federal circuit court judges—some of the most active appellate judges
in the country. Perhaps more important, there is little agreement as to why public opinion
might influence them. What is more, many of these public opinion theories are observa-
tionally equivalent, which complicates theory testing. Our goal is to tackle two major ques-
tions: Does public opinion influence federal circuit court judges, and if so, why?

To answer these questions, we empirically examine state public opinion, national pub-
lic opinion, and over 22,000 federal circuit judge votes from 1960 to 2002. A number of
empirical tests reveal that public opinion does indeed influence circuit court judges but
not for the reasons scholars typically believe. While there is some evidence to suggest that
federal circuit court judges change just like everyone else, they also appear to follow public
opinion for reputational reasons. The data show that native-born judges—those who were

born and educated in the states they ultimately go on to “represent” as federal circuit court
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judges—are more likely to vote liberally (conservatively) as their states become more lib-
eral (conservative).

These findings make at least three contributions. First, they show that at least some
federal circuit court judges modify their votes in line with state-level public opinion. This
finding upends the conventional wisdom about countermajoritarian judges. Second, the
article makes a broader point about judicial behavior. The findings suggest that circuit
court judges follow public opinion for reputational reasons. If reputational goals influence
these federal judges, they likely influence others as well. In this respect, the findings sup-
port the theoretical insights of Baum (1997, 2006) and others (Posner 1993)—insights
that have not yet received sufficient empirical attention and demand further investigation.
Third, the results provide evidence to policy makers who seek to shape the judiciary. If
policy makers (or the public) desire judges who reflect public opinion, they might consider
appointing judges with deep roots in their states. Alternatively, if they desire insulated

judges, they might consider appointing judges who lack such roots.

PUBLIC OPINION AND FEDERAL JUDGES

A host of studies debate whether federal judges (most often, Supreme Court justices) fol-
low public opinion.' They ask whether judges are more likely to rule conservatively as pub-
lic opinion becomes more conservative and more liberally as public opinion becomes more
liberal. Over the course of their careers, the theories go, judges will exhibit changes in their
behavior consistent with changes in prevailing public opinion. The reasons why they
might follow public opinion, however, vary.

Some scholars believe judges’ attitudes change with public opinion, not because of any
instrumental reasons but because judges are just like other people who change over time.
That is, they rise and fall with social tides, just like the rest of society (e.g., Giles et al.
2008). Justice Cardozo (1921, 168) put it best when he stated, “The great tides and cur-
rents which engulf the rest of men do not turn aside in their course and pass the judges by.”
As the public becomes more liberal or conservative on an issue, so too will the attitudes
of federal judges. Advocates of this theory might point toward same-sex marriage as an
example: as the public’s attitudes changed toward same-sex marriage, judges’ attitudes
changed as well. One could point toward other areas of attitudinal change, such as inter-
racial marriage, women’s rights, and desegregation. As public attitudes toward those issues
changed, so too did judges’ attitudes—and votes. Judges follow the broad contours of pub-
lic opinion, under this argument, because they are caught up in changing social forces just
like the rest of us.

1. They include, e.g., Murphy (1964), Mishler and Sheehan (1993, 1996), Norpoth and Segal
(1994), Stimson, MacKuen, and Erikson (1995), Flemming and Wood (1997), McGuire and Stimson
(2004), Giles, Blackstone, and Vining (2008), Calvin, Collins, and Esbaugh-Soha (2011), Casillas,
Enns, and Wohlfarth (2011), Epstein and Martin (2011), Enns and Wohlfarth (2013, 2017), Hall,
Kirkland, and Windett (2015), Black et al. (2016a, 2016b, forthcoming), and Owens and Wohlfarth
017).
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Other scholars suggest judges follow public opinion for instrumental reasons. One of
these reasons is to protect their courts’ legitimacy (e.g., McGuire and Stimson 2004;
Casillas et al. 2011; Enns and Wohlfarth 2013, 2017; Black et al. 2016b). Federal courts
lack an electoral connection to voters. This constitutional design, while enhancing judicial
independence, also shears judges of conventional arguments for institutional legitimacy
based on popular sovereignty. Without electoral mandates, the courts rely on goodwill
for institutional legitimacy. Judges must consider public opinion, then, because frequent
rulings against the public could cause the courts to lose legitimacy. As Murphy (1964, 20)
states, “A series of wrong or imprudent judgments . . . can undermine public faith in the
[judiciary].” And the courts need that faith to sustain themselves. In short, because a con-
sistent pattern of shirking public opinion could damage judicial legitimacy, judges must
stay out of trouble by following the broad contours of public opinion.

Similarly, scholars also theorize that judges might follow public opinion to prevent
noncompliance with their rulings. Because it is elected officials who have the responsibility
of funding and implementing many judicial decisions—and those officials are reluctant to
act against public opinion—judges might need to calibrate their decisions with public
opinion (Epstein and Knight 1998). McGuire and Stimson (2004, 1022) make the point
cogently in their analysis of the Supreme Court: “The Court requires the cooperation of
legislative and executive officials, many of whom are themselves careful auditors of mass
opinion. For that reason, the members of the Court must reflect on how well their pre-
ferred outcomes will be received and supported by implementers.”

Finally, some suggest (but no one to our knowledge has examined empirically) that
judges may concern themselves with public opinion for reputational reasons. Since some
readers may be less familiar with the reputational theory (because scholars examine it less
often), we spend a bit more time discussing it. As Baum (2006, 66) puts it, judges “might
respond to public opinion for another reason altogether, their interest in personal approval
from the mass public.” He argues that nearly all humans desire prestige, esteem, and ac-
ceptance. Bernheim (1994, 842) agrees, stating that “most social scientists agree that in-
dividual behavior is motivated in large part by ‘social’ factors, such as the desire for prestige,
esteem, popularity, or acceptance.” The desire for acceptance is a strong human attribute,
and pressure to conform can be compelling. In fact, Harsanyi (1969) argues that people’s
behavior can be explained largely in terms of economic gain and social acceptance (see also
Baum 1997, 48). One study declares that “the proposition that people are motivated to
maintain and enhance their self esteem has achieved the rare status of an axiom” (Leary
and Downs 1995, 123).

These same human concerns may influence judges. Judges, after all, are humans. They
live in communities. They visit with neighbors, friends, and acquaintances. They, too,
may care how others—even members of the public they do not know—perceive them.
Indeed, Justice Jackson once wrote, “I do not know whether it is the view of the Court
that a judge must be thick-skinned or just thick-headed, but nothing in my experience or

observation confirms the idea that he is insensitive to publicity. Who does not prefer good
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to ill report of his work?”” Baum (2006, 32) makes precisely this argument, stating that “if
judges are like other people, they care about the regard in which they are held for its own
sake. In turn, their interest in the esteem of others can be expected to influence their work
as judges.” Similarly, Canon and Johnson (1999, 52) state that “we can expect judges to be
sensitive to social and political considerations in their environment.” Of course, it may be
that reputational factors influence judges subconsciously (e.g., Braman 2009). Regardless,
because they are human, judges may be motivated by these very human concerns.’

The reputational theory is somewhat ambiguous as to two features, however. First is
the question of whether judges care about their reputations among the general public
or among elite actors in their states and communities.* This ambiguity is most frustrating
as applied to federal appellate judges. After all, they are probably more likely to interact
with elites than the general public. And they do notsit for reelection. As an empirical mat-
ter, though, it may not matter. Strong evidence suggests that various socioeconomic
groups within the public tend to update their preferences at the same time (e.g., Page
and Shapiro 1992; Soroka and Wlezien 2008; Wlezien and Soroka 2011). For instance,
studies find that people with different levels of education change opinion “at the same
time, in the same direction, and to about the same extent” (Enns and Kellstedt 2008,
433). The same holds true for people of various income levels (Kelly and Enns 2010; Enns
and Wlezien 2011) and for voters and nonvoters (Ellis, Ura, and Robinson 2006). What is
more, cross-sectional survey data from scholarship on public opinion and political repre-
sentation indicate that the median citizen and economic elites have very similar prefer-
ences on most policy issues (Gilens and Page 2014; Enns 2015). Enns (2015) compares
the policy preferences of the median citizen against citizens at the 90th percentile on the
income distribution (using data from Gilens and Page [2014]) and finds that they are
roughly interchangeable.” What this means is that even if judges concern themselves pri-
marily with elites rather than the general public, one may still look to general public opin-
ion as a rough measure of elite opinion.

Second is the question whether all judges concern themselves with public opinion for

reputational reasons or whether only certain judges do. It seems reasonable to believe that

2. Craig v. Harney, 331 U.S. 367, 396 (1947; J. Jackson, dissenting).

3. The judicial appointment process probably even selects people who are most likely to care about
their reputations. Most people under consideration for federal appellate judgeships reached that status
by managing their reputations. Making connections with important policy makers requires political
stealth and ability—at least enough to ingratiate oneself with a power broker. At the same time, the
types of people who would give up lucrative legal careers for the bench are likely to care about things
other than money or policy. Reputation surely is among them (Baum 2006). Along similar lines, one
study finds that judges with an electoral background are more likely to follow public opinion (Owens
and Wohlfarth 2017).

4. If judges care about reputations, we also suspect they concern themselves with how other judges
view them. We leave this for another study.

5. The correlation between the policy preferences of citizens at the 50th percentile vs. the 90th per-
centile on income—combining 1,836 survey questions—is .94 (Enns 2015).
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reputation-minded judges with deeper roots in their states are more likely to consider state
opinion than are judges who lack those connections. They have long acquaintances with
people in their states. They often take pride in their states. Their futures, as well as their
pasts, are anchored in those states. They, more than judges without such experiences, are
likely to pay attention to public opinion in their states. And their voting decisions will re-
flect that behavior. In other words, a judge’s concern with reputational considerations and
public opinion is likely to be conditional on his or her attachment to the community in
which he or she lives.

To help contextualize the argument, consider Seventh Circuit Judge Michael Stephen
Kanne. Kanne has deep roots in his state and may follow public opinion there. Kanne was
born in Indiana, received his bachelor’s and law degree from Indiana University, and prac-
ticed law there. However, Seventh Circuit Judge David F. Hamilton, who also is from
Indiana, has a different background and may be less likely to consider Indiana opinion
when deciding cases. Hamilton left Indiana to go to Haverford College in Pennsylvania.
After that, he went to Yale Law School and traveled to Germany on a Fulbright scholar-
ship. Hamilton’s connection to Indiana is not as close as Kanne’s, and, consequently, his
desire to manage his home-state reputation may be diminished.

Combined, then, we see four main theories of public opinion and judges: one that ar-
gues that judges change just like the rest of us, one that argues that judges track public
opinion to ensure institutional legitimacy, one that argues that judges track public opinion
to ensure compliance with their decisions, and one that argues that (some) judges follow
public opinion to protect their reputations.

All these theories link judges to public opinion. But they also provoke the question,
How do judges even know what public opinion is? Judges are fairly removed from the
day-to-day business of politics and public policy and therefore cannot be expected to have
the same kind of awareness about public opinion as elected officials. This may be true, but
according to proponents of these public opinion theories, it remains likely that judges nev-
ertheless are aware of public mood (e.g., Enns and Wohlfarth 2017). Through experience,
interactions with others, publicly reported polls, and election results, they learn about the
broad contours of public opinion. What is more, their experience in their states most cet-
tainly helps them to understand the state’s “mood.” (This is particularly true of native-
born and educated judges.) The news media provide an additional source of information
for judges to learn about public opinion (Davis 1994). As Justice Breyer once said, “Judges
read newspapers, just like everybody else” (Farias 2015). Judges can also acquire informa-
tion about public mood from their legal cases. It seems reasonable, then, to believe that
judges (particularly native-born judges) have a sense for public opinion in their states.
And while the federal judge’s thermostat is not as sensitive to public mood as the elected
official’s, it surely informs the judge of heat and cold.

Another question these theories must address is, Does the public really care about the
courts? Are they informed enough? The public knows little about courts in general and

perhaps even less about circuit courts in particular. So, why would judges feel the need
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to worry about public opinion? For starters, legal and political elites follow the courts and
their decisions. Elites, in turn, translate judicial opinions to the public. So, even if the pub-
licis not instantly informed about a decision, it can become informed—quickly (Enns and
Kellstedt 2008). And the probability it will become informed of a decision surely increases
as the decision itself bucks public opinion. Perhaps more important, public opinion the-
ories do not hinge on whether the general public actually reads, or even in fact knows
about, circuit court opinions. It is sufficient that judges believe that the public may become
informed. Judges may operate under the belief that the media, elites, or others will alert
the public to important decisions and thereby induce widespread public attention, sim-
ilar to how members of Congress find themselves “running scared” (King 1997). Recent
research suggests that this is the case for Supreme Court justices (see, e.g., Casillas et al.
2011; Black et al. 2016a; Enns and Wohlfarth 2017). Unpopular policy decisions can
activate the attention of a dormant public (Key 1961, 266; Arnold 1990, 68). The threat
of a negative response, then, may be enough to cause judges to care about public opinion.

Itis also worth pointing out that few studies test these theoretical arguments on federal
circuit courts. And those that do examine circuit courts do not examine the effect of state-
level opinion.® For example, Calvin et al. (2011) show that circuit judges are no more likely
to vote liberally (conservatively) when national or circuit-level public opinion becomes
more liberal (conservative). Hall et al. (2015) find that circuit judges rule against national
public mood. As national public opinion becomes more liberal (conservative), they argue,
ideologically liberal (conservative) groups think they have a better chance of winning cases
and, therefore, file lower quality suits. And when the number of low-quality suits increases,
the courts rule more frequently against the parties who file them, making it look as though
courts buck national public opinion. Simply put, scholars have forwarded a number of the-

ories about public opinion and judging, but there is little consensus about their accuracy.

DATA AND MEASURES

To investigate whether and why public opinion influences circuit court judges, we exam-
ined over 22,000 circuit judge votes in cases from 1960 to 2002. We began our sample in
1960 because that is the first year in which the Enns and Koch (2013) data (described
below) yield a public mood estimate for every state. We conclude our sample in 2002 be-
cause that is the final year of data available in the US Appeals Court Database, from which
we draw much of our data.” Our unit of analysis is the judge vote per three-judge panel
case. We exclude decisions from the DC Circuit Court of Appeals, given that its jurisdic-

tion and judges’ positions in the federal judiciary are uniquely national.®

6. This is not to denigrate such studies. They were conducted before recent advances in measuring
state public opinion (described below).

7. See http://artsandsciences.sc.edu/poli/juri/appct.htm.

8. We also ignore panel decisions rendered by only two judges, as well as en banc panels, because
we want to examine the role of panel effects. In coding the data for this article, we also discovered a
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Our dependent variable—Liberal Vote—measures whether the judge cast a liberal
(=1) or conservative (=0) vote in the case. To determine the disposition of the judge’s

vote, we relied on the US Appeals Court Database.”

State Public Mood

Our main covariate of interest measures public opinion in the state in which the judge
lives. To measure State Public Mood, we turn to recent innovations in the measurement
of state-level public opinion (Enns and Koch 2013, 2015). Enns and Koch use multilevel
regression and poststratification (MRP) to generate state-level estimates of public mood
over time, aggregating information from more than 740,000 survey respondents to reduce
both sampling and measurement error. These state-level public opinion measures are ideal
for our purposes because they were conceived as, and thus best reflect, direct indicators of
state (citizen) demand for more or less government on nationally relevant policy issues."
What is more, the Enns and Koch (2013) measures most effectively capture changes in
state public opinion over time, which is important given our data reflect more than
40 years of circuit court decisions (see also Enns and Koch 2015). Larger (smaller) values
of State Public Mood represent a state that is more liberal (conservative). We expect a pos-
itive relationship between State Public Mood and our dependent variable.

Figure 1 illustrates the variation in State Public Mood over time. It reports the tempo-
ral change in the median state mood score (represented by the solid line), with dashed lines
signifying the minimum and maximum state scores. The data illustrate that the states as a
whole have become more conservative over time. The median state in 2000 was approx-
imately 14 units more conservative than the median state in 1960—a shift of nearly 2 standard
deviations."" Additionally, the minimum-to-maximum range of state mood scores each
year has been expansive for much of the observed time period, reflecting as much as a
40-point difference. And, as Enns and Koch (2013) demonstrate, there can be important

number of errors in the Appeals Court Database. Specifically, we discovered that the database wrongly
coded the names of judges in roughly 2% of the observations. To make sure these errors in the database
did not influence our results, we removed such cases from the data analysis. We personally checked all
of the remaining observations to ensure that the judge-identifying information was correct.

9. We drop votes that the database codes as a “mixed” ideological vote, owing to the inability to de-
termine the ideological content of the judges’ decisions.

10. The primary alternative indicator of state mood over time—the Berry et al. (1998) measures of
state citizen ideology—represents an indirect proxy using behavior that may not sufficiently tap into
public opinion, and thus numerous scholars in the state politics literature have critiqued it accordingly
(e.g., Norrander 2001; Brace et al. 2004, 2007; Erikson, Wright, and Mclver 2007; Carsey and Harden
2010). In particular, the Berry et al. (1998) measurement assumptions are problematic when attempting
to generate an indicator of citizen preferences. As Enns and Koch (2013, 361) state, “Because the [Berry,
Ringquist, Fording, and Hanson] measure is based on interest group ratings of legislative votes, it captures
changes in citizen preferences and institutional changes that influence who is elected” (emphasis added).
This is especially problematic when attempting to capture over-time changes in public opinion.

11. State Public Mood ranges from 25.64 to 83.83, with a standard deviation of 7.86.
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Figure 1. Median State Public Mood score, 1960-2002. Dashed lines, minimum and
maximum scores each year.

differences between temporal changes in state- versus national-level public mood, even
though the two levels of public opinion share substantial variance.'

To getasense of the cross-sectional variance in State Public Mood, figure 2 reports the
distribution of individual state mood scores in 2002, arranged by circuit. The vertical line
marks the median state (Colorado) mood score in that year. The figure shows that the po-
litical climate across individual states in 2002 ranged from a conservative value of 31.71
(Wyoming) on the State Public Mood scale to a more liberal score of 46.77 (Rhode Is-
land)."* What is more, the data suggest there is substantial interstate variance in state mood
within most judicial circuits. For instance, the individual mood scores within the Ninth
Circuit region exhibits an interstate range of 10.73 units. Similarly, the Fourth Circuit’s
interstate range in 2002 is 9.81 units, and the Tenth Circuit exhibits a range of 8.64 units.

Native Born and Educated
As we suggested above, we suspect that while all judges may be influenced to some degree
by public opinion, some judges may be more influenced than others. Judges with deeper

ties to a state—whom we call native-born and educated judges and who are represented by

12. The (pooled) state-level mood scores correlate with Stimson’s (1999) national mood (described
below) at approximately .73 from 1960 to 2002, and the median state score over time correlates at .85.

13. The most liberal “state” in 2002 was the District of Columbia, with a score of 65.82 (not
shown). As we stated above, we do not include DC Circuit Court judges in our analysis, given the cir-

cuit’s unique status.

This content downloaded from 128.104.089.114 on September 23,2019 08:46:39 AM
All use subject to University of Chicago Press Terms and Conditions (http://www journals.uchicago.edu/t-and-c).



Reputation, Public Opinion, and Federal Circuit Court Judges | 195

L ‘
Ll ; ||
» 3% © " 0

State Public Mood, 2002

Figure 2. State mood scores in 2002, arranged by judicial circuit. Vertical line, median
state score.

the variable Native Born and Educated—may be more inclined to track public opinion
than those with shallow ties to it, at least if the reputation theory is correct. To determine
whether a judge was native born and educated, we first looked to the Attributes of U.S.
Federal Judges Database (http://artsandsciences.sc.edu/poli/juri/attributes.htm) and then
cross-checked these data using the Federal Judicial Center’s Biographical Directory of Ar-
ticle I1I Federal Judges (https://www.fjc.gov/history/judges).

We coded whether the judge was born in the state, received his or her bachelor’s degree
there, and received his or her law degree there. If so, we coded Native Born and Educated
as 1, and 0 otherwise. It is important to remember that to be coded as 1, all three of these
conditions must be met. Our goal, after all, is to isolate judges with deep roots in their

states.'* Using this variable, we also create an interaction term with State Public Mood,

14. See the online appendix for results of models that break out each of these three components
separately.

This content downloaded from 128.104.089.114 on September 23,2019 08:46:39 AM
All use subject to University of Chicago Press Terms and Conditions (http://www journals.uchicago.edu/t-and-c).



196 | JOURNAL OF LAW AND COURTS | FALL 2019

which examines whether the impact of state mood is greater among these native-born

judges compared to non-native-born judges.

Judge Ideology

We account for each judge’s ideological preferences using the Judicial Common Space, or
JCS (Giles, Hettinger, and Peppers 2001; Epstein et al. 2007)." JCS scores are not endog-
enous to our dependent variable, as they turn on the preferences of home-state senators
who select the judges (or the president, in the absence of senatorial courtesy). The JCS
scores in our data range from —.699 (liberal) to .608 (conservative). It is worth noting that
we also considered both random- and fixed-effects approaches to account further for un-
observed differences across judges. These model results are substantively consistent with

the results we report below.'®

Circuit Court Ideology

Judges might also render decisions with an eye toward the ideological composition of their
entire circuit. That is, they might vote strategically so as to avoid en banc review and re-
versal. We created Circuit Court Median, which represents the median judge on the judge’s
circuit each year, as identified by the JCS.

Supreme Court Ideology

Itis also possible that circuit judges cast their votes with an eye toward the ideological com-
position of the US Supreme Court. They might adjust their votes to avoid review and re-
versal by the Supreme Court. We created Supreme Court Median, which represents the
median justice on the high court each year, as identified by the JCS.

Position of the United States

The United States wins its cases in federal courts regularly and can exert a significant de-
gree of influence over judicial decision making (e.g., Wohlfarth 2009; Black and Owens
2012). As such, we controlled for whether the United States advocated a liberal position in
the case. If so, we coded US Position as 1. If the United States advocated a conservative
position in the case, we coded US Position as —1. And if the United States was not in-

volved in the case, we coded US Position as 0.

Political Panel Effects
We next accounted for the possibility of circuit panel effects. Panel effects occur when the

composition of a three-judge panel influences the votes judges cast (Cross and Tiller 1998;

15. To obtain the JCS scores, see http://epstein.wustl.edu/research/JCS.zip. For more information
on JCS scores, see the appendix.

16. See the appendix for the results of random-effects and conditional fixed-effects logistic regression
models.
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Boyd, Epstein, and Martin 2010). We created five separate dummy variables that identi-
fied (a) whether the judge under analysis was a Democrat or Republican and (4) the num-
ber of total Democrats on the panel.'” Our omitted baseline category is a Republican judge

with no Democrats on the panel.

The Effect of General Social Forces

As the rising-tides theory suggests, judges might become more liberal or conservative as
broader social forces act on them. We measured State Murder Rate, which reflects the rate
of homicides in the judge’s home state at the time of the circuit case."® We suspect that a
rising crime rate may increase the judge’s probability of voting conservatively, just as it
tends to make the public more conservative. We also included State Unemployment,
which reflects the level of unemployment in the judge’s state during the year of the circuit
case."” It is possible that as the unemployment rate increases, judges—like members of the
public (e.g., Durr 1993; Stevenson 2001; Erikson, MacKuen and Stimson 2002)—will
become more likely to support liberal policies. We also control for national social currents
that could shape the attitudes of judges over time. We included National Public Mood
using the indicator created by Stimson (1991, 1999).* Stimson’s public mood is a longi-
tudinal indicator of the public’s general preference for more or less government over time.
It is an aggregate, dynamic reflection of the general tenor of public opinion (and pref-
erence over desired public policy) on the standard liberal-conservative dimension (Stimson
1991). Scholars who examine public opinion in the courts use this measure frequently (e.g.,
McGuire and Stimson 2004; Giles et al. 2008; Casillas et al. 2011; Epstein and Martin
2011; Enns and Wohlfarth 2013; Hall et al. 2015; Black et al. 2016a). Larger values of
National Public Mood reflect a more liberal public, while smaller values reflect a more con-

servative public.

Compliance Concerns

If the compliance theory is correct, judges may vote in line with public opinion out of con-
cerns that elected officials might not implement judges’ decisions. We included two dummy
variables—Unified Democratic Control and Unified Republican Control—to reflect con-

temporaneous unified party control of the state’s legislative and executive branch in the

17. Data on judges’ party ID come from Zuk, Barrow, and Gryski (1996), which can be found at
http://artsandsciences.sc.edu/poli/juri/attributes.htm.

18. We obtained these data from the FBI’s Uniform Crime Reporting Statistics. See htep://www
.ucrdatatool.gov/.

19. We relied on data collected by the Department of Labor’s Bureau of Labor Statistics (BLS). See
hetp://www.bls.gov/cps/. The BLS privately provided us with state unemployment data from 1960 to
1975.

20. We use estimates of public mood (2/13/12 data release) retrieved from http://www.unc.edu
/~cogginse/Policy_Mood.html.
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state where the case originated.”’ The variable equals 1 if there was unified party control;
it equals O for a divided government. Because some of the cases in our sample also involve
federal implementation, we included President Ideology, which accounts for the presi-
dent’s JCS score.”?

METHOD AND RESULTS

Because our dependent variable (Liberal Vote) is dichotomous, we estimate logistic regres-
sion models with robust standard errors. We also weight the observations using probability
sampling weights to account for the US Appeals Court Database’s sampling process,
which randomly selected a fixed number of circuit cases within each circuit-year. Because
the population size of published federal appellate court decisions has varied considerably
over time and across circuits, estimating our models with probability weights ensures that

the analysis of the sample best reflects the population of circuit cases.

Does Public Opinion Influence Circuit Court Judges?

Our first task is to examine the average, unconditional impact of State Public Mood on
circuit judges. Models 1 and 2 in table 1 display these results. Model 1 shows a bivariate
model, while model 2 includes all control variables in a multivariate model. The results
show that, on average, state public opinion influences how circuit court judges vote. That
is, as State Public Mood becomes more liberal (conservative), judges are more likely to vote
liberally (conservatively). Figure 3 displays the magnitude of state public opinion’s impact.
It reports the predicted probability that a circuit judge votes liberally across the minimum-
to-maximum range of State Public Mood (using results from model 2). The probability
that a circuit judge living in a state with the most-conservative state mood score will vote
liberally is .32 [.29, .35]. By contrast, a judge living in a state with the most-liberal mood
score has a .40 [.35, .45] probability of voting liberally. Thus, a minimum-to-maximum
change of .08 exhibits a 25% total increase in the likelihood that a circuit judge votes lib-
erally.” While this effect is modest on average, it does represent a substantively meaningful
effect. For instance, the magnitude of the average impact of State Public Mood (across its
observed range) is nearly equivalent to the impact of Judge Ideology, which exhibits a total

minimum-to-maximum change of .09 in the probability of a liberal vote (across the full

21. We obtained both measures from the State Politics and the Judiciary data set.

22. During our sample period, the only time when the Republicans controlled the House, Senate,
and presidency was between January 20, 2001, and June 6, 2001, before Senator Jim Jeffords left the
Republican Party. Thus, we cannot include any measure for unified GOP control in the model. All re-
sults are substantively similar, however, if we simply include a dummy variable for unified Democratic
control (vs. the baseline of divided government).

23. A 1-standard-deviation increase in the mean state mood score exhibits a change in the probability
of a liberal vote by nearly .02.
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Table 1. The Impact of State Public Opinion on Circuit Court Judges, 19602002

(1 2 3 4
State Public Mood .013* .008* .009* .005
(.002) (.004) (.002) (.005)
Native Born and Educated —.621* —.533*
(.169) (.214)
State Mood x Native Born .012* .011*
(.004) (.005)
Judge Ideology —.316* —.326*
(.077) (.077)
Circuit Court Median —.448* —.451*
(.090) (.090)
Supreme Court Median .363* .356*
(.151) (.151)
US Position 919* 919*
(.029) (.029)
Democratic Judge-Three Panel Democrats 271* .260*
(.073) (.074)
Democratic Judge-Two Panel Democrats A171* .160*
(.063) (.063)
Democratic Judge-One Panel Democrat .039 .026
(.070) (.071)
Republican Judge-Two Panel Democrats .120* 116*
(.066) (.066)
Republican Judge-One Panel Democrat .093* .090*
(.052) (.052)
National Public Mood —.004 —.004
(.007) (.007)
State Murder Rate (Home State of Judge) .004 .005
(.005) (.005)
State Unemployment (Home State of Judge) .027* .027*
(.009) (.009)
Unified Democratic State (Case Origin) 127* 125
(.038) (.038)
Unified Republican State (Case Origin) 056 .051
(.051) (.051)
President Ideology —.045 —.043
(.041) (.041)
Constant —1.109* —.885* —.903* —.710*
(.080) (.294) (.100) (.304)
N 28,357 22,234 28,357 22,234
Prob > x? 56.34* 1,118.32* 72.53* 1,123.04*

Note.—Logistic regression estimates with robust standard errors in parentheses. The dependent variable represents
the ideological direction of individual circuit judge votes. The data reflect a (probability) weighted sample of circuit
court cases, 1960-2002, as compiled by the US Appeals Court Database, among three-judge panel decisions (DC Cir-
cuit excluded).

* p<.05 (one-tailed).
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Figure 3. Predicted probability that circuit judges cast a liberal vote (with 90% confi-
dence intervals) across the range of State Public Mood using results from model 2 in table 1.

observed range of the JCS in the sample). And we retrieve these results while controlling
for many competing considerations known to affect circuit judges’ votes.”*

The empirical results offer baseline support for the proposition that circuit judges, on
average, vote in a manner that is consistent with state public opinion. This is a new and
important finding on its own. Yet these basic results do not explain why such a relationship

exists. So, we next consider each individual theory and attempt to disentangle them.

Does the Rising-Tides Theory Explain the Results?

As we discussed above, one major theory holds that judges change with public opinion
because they simply become more or less liberal like everyone else in society. The models
in table 1 include variables for the state murder rates, state unemployment rates, and na-
tional mood. State unemployment exhibits the expected positive, statistically significant
impact. As state unemployment increases, so too does the likelihood that judges vote lib-
erally. This provides some support for the rising-with-the-tides theory. Of course, it is

24. As we discuss more fully below, many of our controls perform as expected. As the judge and
the circuit become more conservative, it is less likely that the judges vote liberally. Judges vote more lib-
erally when the United States takes a liberal position. And judges on panels consisting of fewer than
three Republican judges are more likely to vote liberally than a Republican judge on an all-Republican
appointed panel. Still, the results suggest that when the Supreme Court becomes more conservative,
judges vote more liberally.
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worth pointing out that the coefficient on State Public Mood has remained significant
even when accounting for these other features, which suggests the rising-tides theory does
not fully explain the influence of public opinion. What is more, by controlling for national
public mood, we have captured national social currents that might affect citizens across
individual states. Thus, itappears that judges become more or less liberal as the public does
but beyond a simple rise and fall. That is, the effects we uncover reflect judges deviating
from changes in national sentiment to suit the political climate of their individual states.

One might wonder whether circuit judges’ apparent responsiveness to State Public
Mood is driven by unobserved changes in their ideology (i.e., due to factors in each state
that are independent of the state murder rate, state unemployment, and national public
mood) that parallel temporal shifts in state mood. That is, unobserved attitudinal change
that parallels over-time shifts in state public opinion might explain the results from model 2
in table 1. To address this argument further, we examined whether the impact of State
Public Mood is conditional on a judge’s years of service. We interacted State Public
Mood with Years of Service—an indicator for the number of years the judge has served
on the bench at the time of his or her vote—in a model with all control variables.”” Here
is the important takeaway: if unobserved ideological drift was the only explanation for
the significant impact of State Public Mood, judges later in their tenure (when the ide-
ology variable is less accurate) would be more likely to follow public opinion than judges
early in their tenure. They are not.

Figure 4a displays the average marginal effect of Years of Service across the range of
State Public Mood. If it was the case that our ideology measure is less accurate in later
years—and that judges’ ideologies simply change over time in a rising-tides manner—then
the slope on the marginal effects line would be positive and significant. That s, an increase
in Years of Service would make a judge in a conservative state less likely to cast a liberal vote
and a judge in a liberal state more likely to cast a liberal vote. Nothing of the sort happens,
as figure 4a shows. Figure 46 supplements these findings. It shows the predicted proba-
bility that an early-career judge (solid line) and late-career judge (dashed line) cast a liberal
vote across the range of State Public Mood.*® The figure shows that the substantive impact
of State Public Mood is nearly identical for early- and late-career judges.

In short, while there is some evidence that judges may change their views just as the rest
of us across society change, there is reason to believe this “rising with the tides” theory does

not capture all, or even most, of these judges’ observed voting patterns.

Does the Legitimacy Protection Theory Explain the Results?
If judges follow state mood for institutional support reasons, we might expect them to be

more likely to follow public opinion when the public’s general support for government

25. See the appendix for the table of results.
26. Values selected as 1 standard deviation above and below the mean value for years of service
(i.e., the third vs. seventeenth year of service).
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Figure 4. Impact of state public opinion on circuit judges, conditional on years of ser-
vice. a, Average marginal effect of Years of Service across the range of State Public Mood.
b, Predicted probability an early-career judge (solid line) and late-career judge (dashed
line) cast a liberal vote across the range of State Public Mood (with 90% confidence inter-
vals). Early- versus late-career judges reflect 1 standard deviation below and above the
mean, respectively, of Years of Service.

institutions is low. That is, they will work extra hard to gain public support when it is
needed. To test this expectation, we consulted existing over-time measures of public sup-
port for the Supreme Court (Durr, Martin, and Wolbrecht 2000) and for Congress (Durr,
Gilmour, and Wolbrecht 1997). To measure support for the Supreme Court, Durr et al.
(2000) used the Roper Center for Public Opinion Research archives to aggregate all in-
dividual public opinion survey results reflecting public attitudes toward the Court (and
that were “administered in the exact same form more than once”) from 1973 to 1993.>
The resulting measure was a comprehensive, semi-annual indicator of broad trust and con-
fidence in the Supreme Court that was related to comparable indicators involving the pres-
ident and Congress.”® Importantly, variance in this measure is also related to the general
ideological divergence between the Court and mass public (Durr et al. 2000). To measure
congtessional approval, Durr et al. (1997) similarly aggregated individual survey items
from Roper that reflected public attitudes toward Congress from 1973 to 1993. As Durr
etal. (2000, 772) stated, this measure captures changes in “the myriad factors that shape
affect toward government: economic conditions, events such as wars and domestic crises,
and social factors such as concern about crime and violence.” Taken together, we have two
reliable indicators that reflect over-time changes in general attitudes toward national gov-
ernmental institutions.

With these two measures in hand, we examined whether the impact of public support

for governmental institutions conditions circuit judges’ responsiveness to State Public

27. See https://ropercenter.cornell.edu.

28. To be sure, the Durr et al. (2000) measure of Court support does not fully reflect legitimacy
(or diffuse support) for the Court. Instead, it most closely represents a measure of over-time specific
support, which should be related to broader legitimacy and therefore offers a suitable measure of institu-
tional support in the present analysis.
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Mood, among judges” votes from 1973 to 1993. We estimated two separate regression
models—one for each institutional support measure—in which we interact the degree
of institutional support with State Public Mood to predict judges’ votes (while including
all other control predictors from model 2 in table 1). Figure 5 displays the results of each
respective interaction effect. Figure 52 shows the predicted probability of a liberal vote un-
der conditions of low Supreme Court Support (the solid line) and high Supreme Court
Support (the dashed line) across the range of State Public Mood.” Figure 56 displays
the predicted probability of a liberal vote under conditions of low Congressional Approval
(the solid line) and high Congressional Approval (the dashed line) across the range of State
Public Mood. The data provide no evidence that concerns over low institutional support
drive the impact of state public opinion on circuit judges.” If the data were to exhibit such
a relationship, then lower institutional support—and not greater support—should induce
judges from more liberal (conservative) states to be more (less) likely to issue liberal votes.
Instead, the slope of both solid lines is slightly negative.

As a further robustness check, we examined the behavior of circuit judges before and
after major national scandals and controversies. There is evidence to suggest that general
faith in institutions suffers harm after national scandals and controversies (see generally
Ura and Wobhlfarth 2010). If judges follow public opinion because they are concerned
about their courts’ institutional support, they may be more likely to follow public opinion
immediately after a national scandal or controversy than they were before it. So, we exam-
ined the behavior of circuit judges before and after Watergate, the Iran-Contra affair, Pres-
ident Clinton’s admission about his affair and perjury, the Abe Fortas resignation from the
US Supreme Court, and the US Supreme Court’s decision in Bush v. Gore (2000). The
data (shown in the appendix) reveal that circuit judges’ votes generally do not vary system-
atically after these scandals than before them, suggesting that they do not seem to follow
public opinion to protect the judiciary’s institutional support.

Does the Compliance Theory Explain the Results?

If judges follow public opinion to ensure compliance with their decisions, we would expect
the identity and ideology of the implementers to influence them. Model 2 in table 1 shows
that judges are significantly more likely to issue liberal votes when deciding cases that orig-
inated in a state with a unified Democratic government at the time of the court’s decision.
Yet there is no effect for unified Republican control, nor does it appear that the president
influences the judges’ votes. Most important, however, is the fact that the coefficient on
State Public Mood is statistically significant even while controlling for these factors. In
short, the correlation between state mood and judge voting does not appear simply to

be driven by compliance concerns.

29. We classify low support (approval) as 1 standard deviation below the mean and high support
(approval) as 1 standard deviation above the mean.
30. See the appendix for the table of regression results.
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Figure 5. Impact of state public opinion, conditional on support for the Supreme Court
and congressional approval. a, Predicted probability of a liberal vote across the range of
State Public Mood during times of high (dashed line) versus low (solid line) Supreme Court
support (with 90% confidence intervals). b, Predicted probability during times of high
(dashed line) versus low (solid line) congressional approval (with 90% confidence inter-
vals). Low and high support (approval) reflect 1 standard deviation below and above the
mean, respectively.

Does the Reputational Theory Explain the Results?

Models 1 and 2 in table 1 show that the average, unconditional impact of State Public
Mood is statistically and substantively significant. And we have pursued various empirical
approaches to gain leverage on alternative explanations for this relationship. These pre-
vious arguments do not fully explain the baseline, unconditional relationship between
state mood and circuit judges’ votes. We now consider the reputational theory. Do circuit
judges—particularly those with deep roots in their states—respond to state public opin-
ion because they are concerned with their reputations? It appears so.

Models 3 and 4 in table 1 display the regression results while interacting State Public
Mood and Native Born and Educated.’ Model 3 shows a baseline model, while model 4
includes all control variables in a multivariate model. Two features stand out. First, the
impact of state mood on non-native-born judges (in model 4, including all control predic-
tors) is positively signed but statistically indistinguishable from zero, suggesting that public
opinion fails to influence non-native-born judges systematically. Second, State Public
Mood has a positive, statistically significant impact on native-born judges’ voting. This
significant impact among native-born judges is evident when examining a baseline regres-
sion with just the interactive effect between State Public Mood and Native Born (and no
controls), and it is also evident in the fully specified model with a full complement of
controls.

Figure 6a shows the predicted probability (estimated as the average adjusted prediction

while holding control predictors at their observed values) that a judge casts a liberal vote

31. The results also are substantively consistent when including an additional control predictor for
cases involving criminal issues (see, e.g., Calvin et al. 2011).
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Figure 6. Impact of state public opinion on native-born circuit court judges, 1960-
2002. a, Predicted probability that circuit judges cast a liberal vote (with 90% confidence
intervals) across the range of State Public Mood. Dashed line, votes by native-born judges;
solid line, observations from non-native-born judges. b, Average marginal effect of Native
Born and Educated across the range of State Public Mood (with 90% confidence inter-
vals). ¢, Average marginal effect of State Public Mood for each value of Native Born and
Educated (with 90% confidence intervals).
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across the observed range of state mood. The solid line reflects the votes of non-native-
born judges. The dashed line reflects the votes of native-born judges. Consider the native-
born judge. A native-born judge living in the most conservative state in our sample has a
.28 [.24, .32] probability of casting a liberal vote. But a native-born judge living in the
most liberal state in our sample has a .43 [.37, .50] probability of casting a liberal vote.
This .15 difference—a 54% average increase—is not only statistically significant; it is
substantively meaningful. In fact, the predicted impact of state mood among native-
born judges is nearly double the size of state mood’s unconditional, average effect (from
model 2 in table 1). To be sure, the effect is smaller when examining more moderate
shifts in opinion, as one would expect. For example, a 1-standard-deviation shift from
the mean of State Public Mood in the liberal direction yields an expected .025 increase
in the probability of a liberal vote—a nearly 10% increase above the mean prediction.
Nevertheless, this is still a noteworthy shift, particularly when considering that the state
mood coefficient achieves statistical and substantive significance even while controlling
for the judge’s ideology, partisanship, and the threat of review from the circuit en banc
or the Supreme Court on appeal (in addition to controls for social currents and compli-
ance concerns).*?

What is more, figure 65 shows that the average marginal effect of a judge being iden-
tified as Native Born and Educated is statistically significant across a substantial range of
State Public Mood—specifically, among states that are below 45, and above 67, on the
state mood scale (representing approximately 54% of judge votes in the sample). Impor-
tantly, this does not indicate that State Public Mood fails to exhibit a statistically signifi-
cant impact on native-born circuit judges in more moderate states but rather that these
judges exhibit a (statistically significant) responsiveness to state mood that is not statisti-
cally different from the behavior of non-native-born judges. Figure 6¢ shows the average
marginal effect plot for State Public Mood comparing all native-born to non-native-born
judges. Simply put, the data show a strong correlation between state mood and the votes
of native-born and educated circuit court judges. And we believe that this relationship is a
function of judges seeking to protect their reputations at home.

To examine more precisely the relationship between voting and reputational con-
cerns, we opted to look at the behavior of the “expatriate” judge—the judge who was
born and educated in one state but moved to another before becoming a circuit court
judge. If our theory is correct, these expatriate judges will not follow state public mood
where they live when they decide cases because they do not have the same state roots and

reputational concerns.

32. The impact of the judge’s home-state public mood remains statistically significant even when
we add a control variable capturing the public mood of the state where the case originated. The coefhi-
cient on case-origin mood, however, is indistinguishable from zero, thereby reinforcing our assertion
that reputational goals—not compliance concerns—are driving our results. We do not include both
predictors in our main models because they are highly correlated.
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Table 2. Effect of State Public Mood on Circuit Judges, by Type
of Judge: Summary of Results

Group State Public Mood Effect
Native-born only Yes
Expatriate only No
Nonnative, nonexpatriate only No

Note.—See the appendix for the full model results.

As summarized in table 2, we examined the behavior of native-born and educated
judges, expatriate judges, and “all other” judges by splitting the sample using these three
groups (see the appendix for the full model results). The results accord with our expec-
tations. When we exclude expatriate judges and “all others” and fit our model examining
only native-born and educated judges, we find a statistically significant effect for state
mood. Next, when we exclude native-born and educated judges and “all other” judges,
thereby fitting the model with only expatriate judges, we find no state mood effect. That
is, state mood of their current states does not influence whether expatriate judges vote
liberally or conservatively. When we examine only the “all other” judges (and exclude
native-born and educated and expatriate judges from the models), we find no influence
of state mood on whether the “all other” judges vote liberally or conservatively. These
findings suggest to us that reputational concerns motivate native-born and educated
judges to follow public opinion in the states where they were born, educated, and live.””
Along similar lines, we also examined whether expatriate judges followed public opinion
in their originating states. For example, does a judge who is born and educated in, say,
Arizona but who sits in California still track Arizona public opinion? The answer is no.
These expatriate judges follow neither their current state’s public opinion nor their orig-
inating state’s public opinion.**

It is important to note, additionally, that the results we present include cases that are
decided on the merits as well as those decided on threshold issues. If we instead follow the
approach taken by Hall et al. (2015) and remove these “weak” (i.e., threshold) cases, our
results are even stronger. That is, when we remove cases that involve a “threshold issue,” as
indicated by the US Appeals Court Database, the results for State Public Mood are even
more compelling, as figure 7 shows.” In particular, figure 74 shows that a minimum-to-
maximum change in State Public Mood exhibits an expected .17 change in the probability
of a liberal vote among native-born judges—a 61% increase. We take the more conserva-

tive approach (i.e., the approach that cuts against our theory) by presenting both merits

33. This is not to say that non-native-born judges do not care at all about their reputations. It just
says that they are not as motivated to care about their reputations in their states as much as native-born
judges. They may in fact be motivated by reputational concerns among other groups (Baum 2006).

34. For more information, see the appendix.

35. See the appendix for the table of regression results.
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Figure 7. Impact of state public opinion on native-born circuit court judges, among
cases without a threshold issue. a, Predicted probability that circuit judges cast a liberal
vote (with 909 confidence intervals) across the range of State Public Mood. Dashed line,
votes by native-born judges; solid line, observations from non-native-born judges. b, Aver-
age marginal effect of Native Born and Educated across the range of State Public Mood
(with 90% confidence intervals).

and threshold cases. But the reader should know that our results are stronger when drop-
ping these threshold cases.

The finding that reputational concerns appear to influence judges is novel, but perhaps
it should not be. After all, evidence suggests that reputational concerns may have influ-
enced how some federal judges voted in desegregation cases. For example, Peltason
(1971) highlights how local public opinion influenced many southern federal court judges
after Brown v. Board (1954). As he put it, “A judge who makes rulings adverse to segre-
gation is not so likely to be honored by testimonial dinners, or to read flattering editorials
in the local press, or to partake in the fellowship at the club. He will no longer be invited to
certain homes; former friends will avoid him when they meet him on the street” (9). This,
presumably, is disappointing. John R. Brown, then chief judge of the Fifth Circuit Court
of Appeals, likewise once stated that “lifetime tenure insulates judges from anxiety over
worldly cares for body and home and family. But it does not protect them from the un-
conscious urge for the approbation of their fellow men” (quoted in Giles and Walker
1975, 920).

Vines (1964) examined the voting behavior of southern district court judges and found
that they were “influenced by local factors” (357) in race cases. In another study, Giles and
Walker (1975) examined how a judge’s geographical distance to the public school influ-
enced his votes on desegregation. They found judges were more reluctant to desegregate
schools closer to their courts (928). The supposition, of course, was that judges, concerned
about how their immediate neighbors would respond to desegregation rulings, modified
their behavior. These judges, facing hostility within their communities, had to decide
whether to serve as links in the judicial chain or to manage their status in the social hier-
archy. Many chose social status. In a study on judges during the Vietham War, Cook
(1977) found that federal judges doled out more lenient sentences to draft evaders as
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national, regional, and state public opinion toward the war grew more negative.”® Rep-

utation matters for most people. And judges, it would seem, are like most people.

CONCLUSION

Contemporary scholarship often resurrects ancient debates. So too here. When the Anti-
Federalist Brutus wrote in opposition to the proposed constitution, he argued that federal
judges would be independent of the people. He argued that they would be “independent
of the people, of the legislature, and of every power under heaven” (Brutus 1788). He was
partially correct. Although judges have tenure protection and other institutional securities,
that does not mean they are independent of the people. Many still care about their repu-
tations. Indeed, later, when debating the Judiciary Act of 1789 (creating the first federal
judicial hierarchy), William Loughton Smith (Federalist-SC) said the following words to
assuage Anti-Federalist opposition: “The [federal] judge will be elected from among the
citizens of the State where he is to exercise his function, and will feel every inducement
to promote the happiness and protect the liberties of his fellow-citizens. . . . Should the
[federal] judge be under any bias, it is reasonable to suppose it would be rather in favor
of his fellow-citizens, than in favor of foreigners, or the United States” (Casper 1992,
287; emphasis added).

If our data have anything to say on the matter, it is that public opinion can and does
influence the voting behavior of federal circuit court judges. Moreover, among native-
born and educated judges, these ties can influence them dramatically. Their reputations
matter to them, so much so that they adjust their voting behavior.

To be sure, arguing that judges are motivated to enhance their reputations is difficult.
Judges rarely admit to such goals. The public seems not to know much about courts.
Causal evidence is also difficult to amass, as there are a number of alternative explanations
that could explain why judges follow state public opinion. Nevertheless, we know that
most people want to be liked and respected (Leary and Downs 1995; Baum 2006).
And we know from historical evidence that many judges bucked Supreme Court prece-
dent to save their social status (Peltason 1971; Canon and Johnson 1999). So perhaps
the theory ought not to be so hard to accept after all. Indeed, for judges with deep roots
in their states, it seems reasonable to believe that they might consider their reputations in
those states. Judges have frailties and vanities like the rest of us.

Of course, we cannot affirmatively rule out all possible alternative explanations. It
could be that judges change with the rest of society. Indeed, we suspect they do. The ques-
tion is whether these general social forces explain all of their change. We believe not. It
could also be that our findings are time bound. Some of the time period in our sample
observed the parties shaking out ideologically, with southern Democrats moving to the

Republican Party and northern Republicans losing out to Democrats. Perhaps some kind

36. We also confirmed that the distribution of judge ideology is quite similar across the range of
the state mood variable.

This content downloaded from 128.104.089.114 on September 23,2019 08:46:39 AM
All use subject to University of Chicago Press Terms and Conditions (http://www .journals.uchicago.edu/t-and-c).



210 | JOURNAL OF LAW AND COURTS | FALL 2019

of partisan realignment played a role.”” Or perhaps there was something unique about
this time in American history that led judges to be more reputation minded. Addition-
ally, during the latter portion of this period, national conservative legal groups became
much more involved with helping presidents nominate politically trustworthy individuals.
We would not be surprised if their involvement influenced behavior.?® It could be, as well,
that circuit judges are mostly concerned with the elites within their states. As we men-
tioned above, it is impossible here to disentangle (legal) elite opinion from mass opinion.
We hope future scholars devise measures of mass versus elite opinion that may exist but
are today unknown. All these are possibilities, but given the number of robustness checks
we employed, we believe there is strong evidence to support the reputation theory.

These results inform policy debates over the courts. For policy makers who want a
more responsive federal judiciary, these results offer a path forward. Our results suggest
that native-born and educated judges are particularly responsive to their states. Filling
circuit court vacancies with such native-born judges may keep the circuits closer in line
with local preferences than a circuit filled with judges who have shallower ties to the state.
Policy makers who do not desire a responsive judiciary, however, may want to avoid
nominating people who were born, raised, and educated in their home states. There is
no right or wrong choice—but at least there is now more data on the matter so as to make
informed decisions.

Recently, Epstein and Knight (2013) called on political scientists to reexamine the
goals we think judges keep. As they put it, “It is impossible to deny that political scientists
have offered an extremely unrealistic conception of judicial behavior for far too many
years. It’s time to move toward a more realistic understanding. . . . If the process of judicial
decision making is best characterized as a complicated mix of motivations, then the mo-
tivational framework should allow us to accommodate this complexity and, perhaps, to
distinguish the conditions under which different types of motivations apply” (24). We
agree. Our data suggest that for at least some federal judges, public mood and reputational

concerns can influence their behavior.

REFERENCES

Arnold, R. Douglas. 1990. The Logic of Congressional Action. New Haven, CT: Yale University Press.
Baum, Lawrence. 1997. The Puzzle of Judicial Behavior. Ann Arbor: University of Michigan Press.
. 2006. Judges and Their Audiences: A Perspective on Judicial Behavior. Princeton, NJ: Prince-
ton University Press.

37. We did, however, refit the models post-1994, when realignment seemed to have been complete.
State public opinion continues to exhibit a statistically meaningful impact on circuit judges, suggesting
that its impact is not simply an artifact of any realignment effect.

38. Perhaps our findings are limited to circuit courts. We have strong reason to suspect, however,
that the findings apply—perhaps more strongly even—to federal district court judges and other judges.

This content downloaded from 128.104.089.114 on September 23,2019 08:46:39 AM
All use subject to University of Chicago Press Terms and Conditions (http://www .journals.uchicago.edu/t-and-c).



Reputation, Public Opinion, and Federal Circuir Court Judges | 211

Bernheim, B. Douglas. 1994. “A Theory of Conformity.” | NENRNRENE 102 (5):
841-77.

Berry, William D., Evan J. Ringquist, Richard C. Fording, and Russell L. Hanson. 1998. “Measur-
ing Citizen and Government Ideology in the American States: 1960-1993.” i _——
iatisinninmimeny 42 (1): 327-48.

Black, Ryan C., and Ryan J. Owens. 2012. The Solicitor General and the United States Supreme Court:
Executive Influence and Judicial Decisions. New York: Cambridge University Press.

Black, Ryan C., Ryan J. Owens, Justin P. Wedeking, and Patrick C. Wohlfarth. 2016a. “The Influ-
ence of Public Sentiment on Supreme Court Opinion Clarity.” | R 50 (3):
703-32.

.2016b. U.S. Supreme Court Opinions and Their Audiences. New York: Cambridge Univer-

sity Press.

. Forthcoming. The Conscientious Justice: How Supreme Court Justices’ Personalities Influence
the Law, the High Court, and the Constitution. New York: Cambridge University Press.

Boyd, Christina L., Lee Epstein, and Andrew D. Martin. 2010. “Untangling the Causal Effects of
Sex on Judging.” _ 54 (2): 389-411.

Brace, Paul, Kevin Arceneaux, Martin Johnson, and Stacy G. Ulbig. 2004. “Does State Political Ide-
ology Change over Time?” | N N NI 57 (4): 529-40.

.2007. “Reply to “The Measurement and Stability of State Citizen ideology.”” isisaediis
AN 7 (2): 133-40.

Braman, Eileen. 2009. Law, Politics, and Perception: How Policy Preferences Influence Legal Reasoning.

Charlottesville: University of Virginia Press.

Brutus. 1788. “Anti-Federalist Papers: Brutus 15.” http://www.constitution.org/afp/brutus15.htm.

Calvin, Bryan, Paul M. Collins Jr., and Matthew Esbaugh-Soha. 2011. “On the Relationship be-
tween Public Opinion and Decision Making in the U.S. Courts of Appeals.” jniiiniammt
Lugaeely 64 (4): 736-48.

Canon, Bradley C., and Charles A. Johnson. 1999. Judicial Policies: Implementation and Impact.
Washington, DC: CQ Press.

Cardozo, Benjamin N. 1921. The Nature of the Judicial Process. New Haven, CT: Yale University
Press.

Carsey, Thomas M., and Jeffrey J. Harden. 2010. “New Measures of Partisanship, Ideology, and
Policy Mood in the American States.” _ 10 (2): 136-56.

Casillas, Christopher J., Peter K. Enns, and Patrick C. Wohlfarth. 2011. “How Public Opinion
Constrains the U.S. Supreme Court.” _ 55 (1): 74-88.

Casper, Gerhard. 1992. “The Judiciary Act of 1789 and Judicial Independence.” In Origins of the
Federal Judiciary: Essays on the Judiciary Act of 1789, 281-98. New York: Oxford University
Press.

Cook, Beverly B. 1977. “Public Opinion and Federal Judicial Policy.” | N N N I EEEERE
Scieuge 21 (3): 567-600.

Cross, Frank B., and Emerson H. Tiller. 1998. “Judicial Partisanship and Obedience to Legal
Doctrine: Whistleblowing on the Federal Courts of Appeals.” i 107 (7):
2155-76.

Davis, Richard. 1994. Decisions and Images: The Supreme Court and the Press. Englewood Cliffs, NJ:
Prentice Hall.

Durr, Robert H. 1993. “What Moves Policy Sentiment?” _ 87 (1):
158-70.

Durr, Robert H., John B. Gilmour, and Christina Wolbrecht. 1997. “Explaining Congressional Ap-
proval.” | N | (1) 175207

This content downloaded from 128.104.089.114 on September 23,2019 08:46:39 AM
All use subject to University of Chicago Press Terms and Conditions (http://www .journals.uchicago.edu/t-and-c).


https://www.journals.uchicago.edu/action/showLinks?doi=10.1086%2F703066&crossref=10.2307%2F2111713&citationId=p_68
https://www.journals.uchicago.edu/action/showLinks?doi=10.1086%2F703066&crossref=10.1177%2F153244001001000202&citationId=p_61
https://www.journals.uchicago.edu/action/showLinks?doi=10.1086%2F703066&crossref=10.1111%2Fj.1540-5907.2010.00437.x&citationId=p_53
https://www.journals.uchicago.edu/action/showLinks?doi=10.1086%2F703066&crossref=10.1111%2Fj.1540-5907.2010.00485.x&citationId=p_62
https://www.journals.uchicago.edu/action/showLinks?doi=10.1086%2F703066&crossref=10.1177%2F106591290405700402&citationId=p_54
https://www.journals.uchicago.edu/action/showLinks?doi=10.1086%2F703066&crossref=10.1177%2F153244000700700202&citationId=p_55
https://www.journals.uchicago.edu/action/showLinks?doi=10.1086%2F703066&system=10.1086%2F261957&citationId=p_47
https://www.journals.uchicago.edu/action/showLinks?doi=10.1086%2F703066&crossref=10.1177%2F153244000700700202&citationId=p_55
https://www.journals.uchicago.edu/action/showLinks?doi=10.1086%2F703066&crossref=10.2307%2F2991759&citationId=p_48
https://www.journals.uchicago.edu/action/showLinks?doi=10.1086%2F703066&crossref=10.2307%2F2110582&citationId=p_64
https://www.journals.uchicago.edu/action/showLinks?doi=10.1086%2F703066&crossref=10.2307%2F2991759&citationId=p_48
https://www.journals.uchicago.edu/action/showLinks?doi=10.1086%2F703066&crossref=10.2307%2F2110582&citationId=p_64
https://www.journals.uchicago.edu/action/showLinks?doi=10.1086%2F703066&crossref=10.2307%2F797418&citationId=p_65
https://www.journals.uchicago.edu/action/showLinks?doi=10.1086%2F703066&crossref=10.1111%2Flasr.12219&citationId=p_50
https://www.journals.uchicago.edu/action/showLinks?doi=10.1086%2F703066&crossref=10.1177%2F1065912910376387&citationId=p_58
https://www.journals.uchicago.edu/action/showLinks?doi=10.1086%2F703066&crossref=10.1177%2F1065912910376387&citationId=p_58
https://www.journals.uchicago.edu/action/showLinks?doi=10.1086%2F703066&crossref=10.2307%2F2938963&citationId=p_67

212 | JOURNAL OF LAW AND COURTS | FALL 2019

Durr, Robert H., Andrew D. Martin, and Christina Wolbrecht. 2000. “Ideological Divergence and

Public Support for the Supreme Court.” _ 44 (4): 768-76.

Ellis, Christopher, Joseph Daniel Ura, and Jenna Ashley Robinson. 2006. “The Dynamic Conse-
quences of Nonvoting in American National Elections.” | N N R EEEEEEENE 9227
33.

Enns, Peter K. 2015. “Relative Policy Support and Coincidental Representation.” |
itics 13 (4): 1053-64.

Enns, Peter K., and Paul M. Kellstedt. 2008. “Policy Mood and Political Sophistication: Why Ev-
erybody Moves Mood.” _ 38 (3): 433-54.

Enns, Peter K., and Julianna Koch. 2013. “Public Opinion in the U.S. States: 1956 to 2010.” Szgze
I (5 (3): 349-72.

. 2015. “State Policy Mood: The Importance of Over-Time Dynamics.” |
St 15 (4): 436-46.

Enns, Peter K., and Christopher Wlezien. 2011. “Group Opinion and the Study of Representation.”
In Who Gers Represented? New York: Russell Sage.

Enns, Peter K., and Patrick C. Wohlfarth. 2013. “The Swing Justice.” inuiniiaiism 75 (4):
1089-1107.

. 2017. “Making Sense of the Supreme Court-Public Opinion Relationship.” In Handbook
of Judicial Behavior, ed. Robert M. Howard and Kirk Randazzo, 180-95. New York: Routledge.

Epstein, Lee, and Jack Knight. 1998. The Choices Justices Make. Washington, DC: CQ Press.

. 2013. “Reconsidering Judicial Preferences.” _ 16:11-31.

Epstein, Lee, and Andrew D. Martin. 2011. “Does Public Opinion Influence the Supreme Court?
Possibly Yes (but We're Not Sure Why).” University of Pennsylvania Journal of Constitutional
Law 13:263-81.

Epstein, Lee, Andrew D. Martin, Jeffrey A. Segal, and Chad Westerland. 2007. “The Judicial Com-
mon Space.” | NN °5 (2): 303-25.

Erikson, Robert S., Michael B. MacKuen, and James A. Stimson. 2002. 7he Macro Polity. New
York: Cambridge University Press.

Erikson, Robert S., Gerald C. Wright, and John P. Mclver. 2007. “Measuring the Public’s Ideolog-
ical Preferences in the 50 States: Survey Responses versus Roll Call Data.” | R
egiely 7 (2): 141-51.

Farias, Cristian. 2015. “Comment on Ferguson? Not My Job, Says Justice Stephen Breyer.” New
Republic, March 13. http://www.newrepublic.com/article/121294/stephen-breyer-dodges

-noah-feldmans-question-about-ferguson.

Flemming, Roy B., and B. Dan Wood. 1997. “The Public and the Supreme Court: Individual Jus-
tice Responsiveness to American Policy Moods.” _41:468—98.

Gilens, Martin, and Benjamin I. Page. 2014. “Testing Theories of American Politics: Elites, Interest
Groups, and Average Citizens.” [ NN 12 (3): 564-81.

Giles, Michael W., Bethany Blackstone, and Richard L. Vining. 2008. “The Supreme Court in
American Democracy: Unraveling the Linkages between Public Opinion and Judicial Decision
Making.” it 70 (2): 293-306.

Giles, Michael W., Virginia A. Hettinger, and Todd Peppers. 2001. “Picking Federal Judges: A Note

on Policy and Partisan Selection Agendas.” | N [ RN 5+ (3): 623-41.

Giles, Michael W., and Thomas G. Walker. 1975. “Judicial Policy-Making and Southern School
Segregation.” uG—_—————" 37 (4): 917-36.

Hall, Matthew E. K., Justin Kirkland, and Jason Harold Windett. 2015. “Holding Steady on Shift-
ing Sands: Countermajoritarian Decision Making in the U.S. Courts of Appeals.” jisdisaiistion

niniasnisaly 79 (2): 504-23.

This content downloaded from 128.104.089.114 on September 23,2019 08:46:39 AM
All use subject to University of Chicago Press Terms and Conditions (http://www .journals.uchicago.edu/t-and-c).


https://www.journals.uchicago.edu/action/showLinks?doi=10.1086%2F703066&system=10.1017%2FS0022381613001035&citationId=p_76
https://www.journals.uchicago.edu/action/showLinks?doi=10.1086%2F703066&crossref=10.2307%2F2111773&citationId=p_85
https://www.journals.uchicago.edu/action/showLinks?doi=10.1086%2F703066&crossref=10.2307%2F2669280&citationId=p_69
https://www.journals.uchicago.edu/action/showLinks?doi=10.1086%2F703066&crossref=10.1177%2F106591290605900205&citationId=p_70
https://www.journals.uchicago.edu/action/showLinks?doi=10.1086%2F703066&crossref=10.1017%2FS1537592714001595&citationId=p_86
https://www.journals.uchicago.edu/action/showLinks?doi=10.1086%2F703066&crossref=10.1017%2FS1537592715002315&citationId=p_71
https://www.journals.uchicago.edu/action/showLinks?doi=10.1086%2F703066&crossref=10.1017%2FS1537592715002315&citationId=p_71
https://www.journals.uchicago.edu/action/showLinks?doi=10.1086%2F703066&system=10.1017%2FS0022381608080316&citationId=p_87
https://www.journals.uchicago.edu/action/showLinks?doi=10.1086%2F703066&crossref=10.1146%2Fannurev-polisci-032211-214229&citationId=p_79
https://www.journals.uchicago.edu/action/showLinks?doi=10.1086%2F703066&crossref=10.1017%2FS0007123408000227&citationId=p_72
https://www.journals.uchicago.edu/action/showLinks?doi=10.1086%2F703066&crossref=10.1177%2F106591290105400307&citationId=p_88
https://www.journals.uchicago.edu/action/showLinks?doi=10.1086%2F703066&crossref=10.1093%2Fjleo%2Fewm024&citationId=p_81
https://www.journals.uchicago.edu/action/showLinks?doi=10.1086%2F703066&crossref=10.1177%2F1532440013496439&citationId=p_73
https://www.journals.uchicago.edu/action/showLinks?doi=10.1086%2F703066&crossref=10.1177%2F1532440013496439&citationId=p_73
https://www.journals.uchicago.edu/action/showLinks?doi=10.1086%2F703066&system=10.2307%2F2129183&citationId=p_89
https://www.journals.uchicago.edu/action/showLinks?doi=10.1086%2F703066&crossref=10.1177%2F1532440015590021&citationId=p_74
https://www.journals.uchicago.edu/action/showLinks?doi=10.1086%2F703066&crossref=10.1093%2Fpoq%2Fnfv021&citationId=p_90
https://www.journals.uchicago.edu/action/showLinks?doi=10.1086%2F703066&crossref=10.1177%2F1532440015590021&citationId=p_74
https://www.journals.uchicago.edu/action/showLinks?doi=10.1086%2F703066&crossref=10.1093%2Fpoq%2Fnfv021&citationId=p_90
https://www.journals.uchicago.edu/action/showLinks?doi=10.1086%2F703066&crossref=10.1177%2F153244000700700203&citationId=p_83
https://www.journals.uchicago.edu/action/showLinks?doi=10.1086%2F703066&crossref=10.1177%2F153244000700700203&citationId=p_83

Reputation, Public Opinion, and Federal Circuir Court Judges | 213

Harsanyi, John C. 1969. “Rational-Choice Models of Political Behavior vs. Functionalist and Con-
formist Theories.” pdaulsltolite 21 (4): 513-38.

Kelly, Nathan J., and Peter K. Enns. 2010. “Inequality and the Dynamics of Public Opinion: The
Self-Reinforcing Link between Economic Inequality and Mass Preferences.” i .
Ealisinsisiaienny 54 (4): 855-70.

Key, V. O,, Jr. 1961. Public Opinion and American Democracy. New York: Knopf.

King, Anthony. 1997. Running Scared: Why America’s Politicians Campaign Too Much and Govern
Too Little. New York: Free Press.

Leary, Mark R., and Deborah L. Downs. 1995. “Interpersonal Functions of the Self-Esteem
Motive.” In Efficacy, Agency, and Self-Esteem, ed. Michael H. Kernis, 123—-44. New York:
Springer.

McGuire, Kevin T., and James A. Stimson. 2004. “The Least Dangerous Branch Revisited: New
Evidence on Supreme Court Responsiveness to Public Preferences.” juuingiiintinm 66 (4):
1018-35.

Mishler, William, and Reginald S. Sheechan. 1993. “The Supreme Court as a Countermajoritarian
Institution? The Impact of Public Opinion on Supreme Court Decisions.” |

minsseniteesy 37:87-101.
. 1996. “Public Opinion, the Attitudinal Model, and Supreme Court Decision Making:

A Micro-Analytic Perspective.” juingiiiatism 58:169-200.
Murphy, Walter F. 1964. Elements of Judicial Strategy. Chicago: University of Chicago Press.
Norpoth, Helmug, and Jeffrey A. Segal. 1994. “Comment: Popular Influence on Supreme Court

88:711-16.
Norrander,

Barbara. 2001. “Measuring State Public Opinion with the Senate National Election
Scuc” I () 11125

Owens, Ryan J., and Patrick C. Wohlfarth. 2017. “Public Mood, Previous Electoral Experience, and
Responsiveness among Federal Circuit Court Judges.” | N | N EE NN <5 (6): 1003
31.

Page, Benjamin I., and Robert Y. Shapiro. 1992. The Rational Public: Fifty Years of Trends in Amer-
icans’ Policy Preferences. Chicago: University of Chicago Press.

Peltason, J. W. 197 1. Fifiy-Eight Lonely Men. Urbana: University of Illinois Press.

Posner, Richard A. 1993. “What Do Judges and Justices Maximize? (The Same Thing Everybody
Else Does).” _ 3:1-41.

Soroka, Stuart N., and Christopher Wlezien. 2008. “On the Limits to Inequality in Representation.”
I ) 190

Stevenson, Randolph T. 2001. “The Economy and Policy Mood: A Fundamental Dynamic of
Democratic Politics?” _ 45 (3): 620-33.

Stimson, James A. 1991. Public Opinion in America: Moods, Cycles, and Swings. Boulder, CO:
Westview.

. 1999. Public Opinion in America: Moods, Cycles, and Swings. 2nd ed. Boulder, CO:
Westview.

Stimson, James A., Michael B. MacKuen, and Robert S. Erikson. 1995. “Dynamic Representation.”

89 (3): 543-65.

Ura, Joseph Daniel, and Patrick C. Wohlfarth. 2010. “‘An Appeal to the People’: Public Opinion
and Congressional Support for the Supreme Court.” juingiaiaiim 72 (4): 939-56.

Vines, Kenneth. 1964. “Federal District Judges and Race Relations Cases in the South.” Jeuiegled
Laligies 26 (2): 337-57.

Wlezien, Christopher, and Stuart Soroka. 201 1. “Inequality in Policy Responsiveness?” In Who Gets
Represented? New York: Russell Sage.

Decisions.”

This content downloaded from 128.104.089.114 on September 23,2019 08:46:39 AM
All use subject to University of Chicago Press Terms and Conditions (http://www .journals.uchicago.edu/t-and-c).


https://www.journals.uchicago.edu/action/showLinks?doi=10.1086%2F703066&system=10.1017%2FS0022381610000459&citationId=p_111
https://www.journals.uchicago.edu/action/showLinks?doi=10.1086%2F703066&crossref=10.1111%2Fj.1540-5907.2010.00472.x&citationId=p_92
https://www.journals.uchicago.edu/action/showLinks?doi=10.1086%2F703066&crossref=10.1111%2Fj.1540-5907.2010.00472.x&citationId=p_92
https://www.journals.uchicago.edu/action/showLinks?doi=10.1086%2F703066&system=10.2307%2F2127600&citationId=p_112
https://www.journals.uchicago.edu/action/showLinks?doi=10.1086%2F703066&system=10.2307%2F2127600&citationId=p_112
https://www.journals.uchicago.edu/action/showLinks?doi=10.1086%2F703066&system=10.1086%2Fscer.3.1147064&citationId=p_105
https://www.journals.uchicago.edu/action/showLinks?doi=10.1086%2F703066&crossref=10.1017%2FS1049096508080505&citationId=p_106
https://www.journals.uchicago.edu/action/showLinks?doi=10.1086%2F703066&crossref=10.2307%2F2669242&citationId=p_107
https://www.journals.uchicago.edu/action/showLinks?doi=10.1086%2F703066&system=10.1111%2Fj.1468-2508.2004.00288.x&citationId=p_96
https://www.journals.uchicago.edu/action/showLinks?doi=10.1086%2F703066&crossref=10.2307%2F2944805&citationId=p_100
https://www.journals.uchicago.edu/action/showLinks?doi=10.1086%2F703066&crossref=10.2307%2F2938958&citationId=p_97
https://www.journals.uchicago.edu/action/showLinks?doi=10.1086%2F703066&crossref=10.2307%2F2938958&citationId=p_97
https://www.journals.uchicago.edu/action/showLinks?doi=10.1086%2F703066&crossref=10.1177%2F153244000100100107&citationId=p_101
https://www.journals.uchicago.edu/action/showLinks?doi=10.1086%2F703066&system=10.2307%2F2960354&citationId=p_98
https://www.journals.uchicago.edu/action/showLinks?doi=10.1086%2F703066&crossref=10.2307%2F2082973&citationId=p_110
https://www.journals.uchicago.edu/action/showLinks?doi=10.1086%2F703066&crossref=10.1177%2F1532673X17692325&citationId=p_102
https://www.journals.uchicago.edu/action/showLinks?doi=10.1086%2F703066&crossref=10.2307%2F2009665&citationId=p_91

214 | JOURNAL OF LAW AND COURTS | FALL 2019

Wohlfarth, Patrick C. 2009. “The Tenth Justice? Consequences of Politicization in the Solicitor
General’s Office.” ity 70 (1): 224-37.

Zuk, Gary, Deborah Barrow, and Gerard Gryski. 1996. Attributes of Federal Judges Database. The
Judicial Research Initiative (JuRI) at the University of South Carolina. Ann Arbor, MI: ICPSR
6796.

This content downloaded from 128.104.089.114 on September 23,2019 08:46:39 AM
All use subject to University of Chicago Press Terms and Conditions (http://www .journals.uchicago.edu/t-and-c).


https://www.journals.uchicago.edu/action/showLinks?doi=10.1086%2F703066&system=10.1017%2FS0022381608090142&citationId=p_114

